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The attached memorandum reviews the legal issues raised by the
Reengineering Report in the areas of obligation and procurement,
issues which will undoubtedly arise both on the Congressional and
GAO/IG/contract protest levels. It makes suggestions on possible
models for obligation by strategic objective, which are not
intended to be exclusive. There may be variations or different
approaches which should be considered in light of the 1legal
parameters that are discussed.

The memorandum concludes that not all of the Report's proposed
improvements to the procurement system, as presently articulated,
appear to be achievable under existing law and regulations.
However, it does note certain ideas and work underway in the area
of performance-based contracting which should prove helpful, with
further developnent. Further approaches may be possible to
overcome these apparent hurdles.

We look forward to playing a helpful role and to working closely
with the Reengineering Group, the Administrator's Office, the M
Bureau, PPC and others in putting into place an effective and
durable reengineered system.

Please let me know if you would like to discuss any aspect of this
work.
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EXECUTIVE SUMMARY

REENGINEERING
LEGAL REQUIREMENTS RELATING TO OBLIGATIONS, PLANS
AND COST ESTIMATES, PROCUREMENT, AND USES OF USAID FUNDS

I. THE ISSUE

A fundamental precept of the Reengineering Proposal is to obligate funds by
strategic objective, in order to shift the USAID focus from inputs to outcomes (results)
and retain greater flexibility in shifting funds to meet the broadly-stated objectives.
Legal requirements relating to the obligation of appropriated funds and to the
completion of plans and cost estimates for USAID funding, however, for the most part
contemplate systems and mechanisms that look at inputs, not results. The issue,
therefore, is whether and how obligations at the strategic objective level, which by
definition look at broadly-stated outcomes and results, can fulfill the legal requirements
for planning and obligations. The adequacy of the obligation by objective approach will
be of obvious interest and concern to the Congress. We shall have to meet the burden
of assuring that body that the new approach will not eliminate the knowledge and
control necessary for it to act favorably on our appropriations requests.

II. CONCLUSION

Within the relatively broad parameters discussed below, which necessarily must be
applied on a case-by-case basis, we believe it is possible to obligate by strategic objective
in grant agreements generally along the lines described in the Reengineering Proposal.
Use of contract obligations to define and achieve strategic objectives will be more
problematic, but may have application in some circumstances. More work in applying
the legal concepts and requirements described in Section II of this Memorandum will be

required as the structure and details of the reengineered operational system are
developed further.

The Reengineering Proposal also makes a number of recommendations in
procurement and contracting. Some of the recommendations, such as prequalification,
"de-linearizing", and performance-based contracting, raise legal issues which are discussed
in this memorandum. W discuss several other statutory restrictions that are of less
concern. The proposed procurement changes are more apt to be tested on the IG-GAO
audit or contract dispute resolution levels, and if not adquately structured to meet
applicable legal considerations, could be found wanting.



III. OBLIGATION AND PLANNING
This memorandum reviews:
(i) the legal concept of obligation,
(ii) the requirement for planning prior to obligation, and

(iii) some past instances in which USAID has obligated funds for sectoral
or other broad purposes. ’

It then discusses issues raised by the proposed reengineered system and suggests several
models, based on an analysis of the law and prior applications, which we believe can be
useful in achieving the goals of the Reengineering Proposal.

® There are two principal statutes which apply. One, Sec. 1501 of Title 31 of the
United States Code, concerns the level of agreement specificity required to obligate
USAID program funds. The other, Section 611(a) of our own Foreign Assistance Act
concerns required pre-obligation planning.

1) "Obligation" is an important concept in federal appropriations law. While
there is no all inclusive definition of "obligation", its essence is a firm, legally-binding
agreement that commits the United States to expend appropriated funds by virtue of
actions that can be taken by the other party or parties to the agreement beyond the
control of the United States. The basic requirements for different types of obligation
(grants, contracts, loans) are stated in 31 USC 1501. Under the reengineered system,
most of USAID’s program is expected to be obligated through grants. In general, the
terms of a contract must be more "definite and specific" than the terms of a grant to be a
valid obligation.

2) Section 611(a) of the Foreign Assistance Act of 1961, as amended ("FAA™.
Pursuant to Section 611(a), appropriate planning must be accomplished prior to
obligation. While Section 611(a) may be deleted in the proposed revision of the FAA,
the requirements for obligation (Section 1501) also imply that some level of advance
planning is needed in order to be able to state in a grant or contract the basic terms to
which the parties have agreed. There is no precise "legal" guidance that can be given on
the kind or amount of planning that is adequate to satisfy the requirements of Section
611(a). In developing agreements which obligate by strategic objective, however, we
believe that in most cases considerable planning prior to obligation will be required.

® USAID Past Applications. In the past, USAID has developed a variety of
projects and programs which obligate funds for broad purposes. This memorandum
discusses three models that are potentially applicable to obligating by bilateral grant
agreement for strategic objectives as recommended in the Proposal.

Q:B
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1. An incrementally funded. umbrella grant, with a broadly-framed purpose and
measurable results and an analytical framework that describes the interventions
necessary to accomplish the results could be utilized. In this model, "subactivities"
or "subprojects” within the scope of the project’s purposes are obligated either at
th. time the agreement is signed (if planned and ready) or by amendment to the
umbrella agreement following appropriate planning. Section 611(a) is complied
with through appropriate planning for the subactivity prior to the actual
obligation; Section 1501 is complied with by obligating for specific-activities in a
binding, firm, and unconditional commitment. Flexibility is retained by obligating
within the scope of the umbrella agreement, which permits adjustments in funding
levels for subactivities within criteria stated in the project agreement, without
violating the essential commitment of the funds to the recipient.

2. A grant agreement with criteria and procedures for subactivity selection and a
list of illustrative, preliminarily costed subactivities, in which the full amount
allocated for the strategic objective could be obligated if sufficient planning has
been done. In this model, funds are obligated for a broad, but defined purpose,
with measurable results and analytical framework to show how implementation
will lead to accomplishment of the results. The keys to this model are actual or
illustrative "subactivities" or "subprojects”, with indicative funding levels, specified
in the grant agreement and objective criteria for selecting, judging, and approving
the subactivities. Section 611(a) is complied with through appropriate technical
and financial planning for the indicative or illustrative projects as well as
institutional and process planning. Section 1501 is complied with by transferring
control over draw-downs to the recipient, so long as they are within both the
broad objectives and the objective criteria and conditions stated in the agreement.

3. An institution building model, such as the Oman Joint Commission or some
ICI grants, could be used. They comply with Section 611(a) by planning for the
institutional and administrative processes involved. They comply with Section
1501 by unconditionally transferring control over draw-downs to the recipient, so
long as they are within the objective criteria and conditions in the agreement.

IV. PROCUREMENT

The Reengineering Proposal identifies a number of changes intended to "make

procurement faster, simpler, more responsive to the needs of the field, and more
performance-oriented." Three of the proposed changes, prequalification, delinearized
procurement and performance-based contracting raise issues for discussion.

® The prequalification of firms is proposed as a means of shortening the
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procurement process. The use of prequalification is codified at 41 USC 253c, and
included in the Federal Acquisition Regulation ("FAR"), which governs all USAID direct
procurements. The relevant FAR provisions dictate that prequalification is to be used
for quality assurance reasons and not to compress the procurement cycles or to narrow
the universe of preferred contractors to a "short list" to the exclusion of other capable
offerors. Rather, they are intended to encourage new competition. Thus, under existing
law and regulation, the use of prequalification to support the objectives of the
Reengineering Proposal as presently conceived, appears to present a problem.

® "Delinearized” procurement is proposed. While USAID can take certain steps
to compress the design process, we believe that design and procurement fundamentally
are sequential steps. Under existing law, USAID is obliged to secure full and open
competition (except in certain specified circumstances). To do this, contracts must be
awarded on the basis of common, unambiguous specifications -- which depend on
adequate design work before the issuance of RFPs.

® Performance-based contracting is also recommended. We would note that this
mode of contracting already is approved USG policy, and should be employed by USAID

where feasible. However, many USAID procurement actions will not lend themselves
easily to this approach, either because the results which are sought are subject to factors
beyond the control of the contractor, or are not easily measurable. On the other hand,
as USAID continues to develop a results-oriented system, more opportunities to
incorporate appropriate performance benchmarks into contracts should evolve. Also,
other steps to encourage performance may be helpful. A system to make the past
performance of contractors a significant evaluation factor is now under consideration.
Also, consideration of the inclusion of incentive awards in contracts may be appropriate
in some circumstances.

T X x x =

This memorandum presents the basic legal requirements and applies them to the
Reengineering Proposal as it had evolved through March. While this memorandum
attempts to suggest possible approaches for achieving the objectives of the Reengineering
Proposal within legal constraints, it does not attempt to design operational methods,
mechanisms or procedures to re-craft the Reengineering Proposal from the legal
perspective. We look forward, however, to discussing these matters with the
Reengineering Reference Group and others in USAID, and to working together to
further develop a reengineered, results-oriented operational system.
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REENGINEERING
LEGAL REQUIREMENTS RELATING TO OBLIGATIONS, PLANS N
AND COST ESTIMATES, PROCUREMENT, AND USES OF USAID FUNDS

I. THE ISSUE

The draft report entitled "Results-Oriented Operations Reengineeting”
(hereinafter the "Reengineering Proposal")! calls for obligating funds by strategic
objective. The reasons for doing so relate to the desire to define outcomes (results)
rather than inputs and to have greater flexibility in shifting funds to meet the broad
objectives.

Government-wide and USAID-specific laws and regulations prescribing
requirements for planning and estimating costs for the use of federal funds, obligating
them, and making expenditures to procure goods and services for the most part
contemplate systems and mechanisms that look at inputs, not results. In essence, the law
requires that if an agreement or grant requires substantive technical or financial planning
it must be done prior to obligation, and in every case there must be a binding
agreement, in writing, for something specific and definite, that commits the United States
to expend funds. The issue is whether and how obligations at the strategic objective
level, which by definition look at broadly-stated outcomes and results, can comply with
the legal requirements for planning and obligations.

In addition to issues related to obligations and pre-obligation planning, there are
two other categories of legal issues. The first encompasses issues raised by procurement
proposals such as prequalification, "de-linearizing", and performance-based contracting.
The second category includes the various limitations on the use of USAID funds such as
"Bumpers" (agricultural products), "Lautenberg" (textiles), and "Section 599" (export of
jobs). This latter category raises the least difficult issues because the strictures generally
relate either to a country’s eligibility for assistance or to the purposes for which funds
may be spent and can be handled, if necessary, through conditions in agreements.

This memorandum will present the basic legal requirements on obligations and
planning, examine past and current Agency practices, especially with respect to ,
"umbrella" projects, non-project assistance, and similar mechanisms aimed at flexible
sector funding, and consider options for achieving obligation by strategic objective and
other reengineering proposals within the constraints of the law. The memorandum also
will discuss issues raised by the procurement process changes recommended by the

! This memorandum is based on the 3/31/94 draft report. We understand that
subsequent drafts have been prepared, but that they have not substantially revised
the 3/31/94 draft.
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Reengineering Proposal, and will touch very briefly on the other statutory limitations
which apply to the foreign assistance program.

II. OBLIGATION AND PLANNING
A. The Reengineering Proposal — Obligation by Strategic Objective

The process begins by setting program parameters, which consider Congressional
mandates, special interest concerns, USAID’s strategic objectives, and proposed regional
and central bureau programs. Within these parameters, Missions (in close coordination
with USAID/W) are responsible for preparing a comprehensive country strategic
performance plan ("strategic plan”). The strategic plan has three parts: a strategic
definition of the program, which will identify the key strategic objectives on which the
Missions will focus, a report on progress made towards program outcomes and strategic
objectives, and an operational resources plan, which will provide program details and
resource requirements for the current and next one or two fiscal years. The strategic
plan will be approved by USAID/W. Fund allocations for achieving the approved
strategy -- objectives and outcomes, will be done on an annual or every two year basis.
The Strategic Plan, once approved, will represent a "performance contract” between
Washington and the Mission.

The reengineering proposal then envisions obligating at the strategic objective
level early in the fiscal year. "The intent is to obligate at a higher, more aggregated level

than the current Project or Program Agreement would permit." The idea is to define
outcome rather than input as the basis for allocating funds, to provide greater flexibility
to shift resources between activities supporting a strategic objective, and to facilitate
agreement with the host country on the overall strategy and objectives. The
Reengineering Proposal favors agreements with the host country but recognizes that
some obligations may be by grants to NGOs, or possibly by contracts.

Two statutory provisions directly affect the proposal to obligate by specific
objective:

® 31 USC 1501, "Documentary Evidence Requirement for Government
Obligations” ("Section 1501"). Section 1501 sets forth the criteria which must be
met in order to record an obligation of USG appropriated funds. The key
concept is that any agreement which purports to obligate USG funds must
evidence a firm, legally binding commitment on the part of the USG, and cannot
merely be an "agreement to agree”.

® Section 611(a) of the Foreign Assistance Act of 1961, as amended, ("Section
611(a)" and "FAA"). Section 611(a) provides that no agreement which constitutes
an obligation under 31 USC 1501 shall be made if such agreement requires
substantive planning, until the necessary plans and a reasonably firm cost estimate
to the USG of providing the assistance have been completed. (The
Administration’s proposed revision of the FAA would eliminate Section 611(a)).
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Both Section 1501 and Section 611 state their requirements in general terms, and
do not lend themselves to clear, categorical distinctions between actions which are legally
permissible and those which are not. (A copy of each section is attached as Appendix 1.)
Rather, a case-by-case approach is called for. As described in Section II E, below, we
believe it is possible to obligate assistance funds by strategic objective along lines similar
to those generally described in the Reengineering Proposal. However, further work will
be required to develop this operational approach in view of the concepts embodied in
Sections 1501 and 611(a). ’ ‘

B. Section 1501

Originally enacted as Section 1311 of the Supplemental Appropriations Act of
1955, Section 1501’s purpose is to prevent excessive or inappropriate spending by
Executive Branch officials. Thus, the 1954 House Report regarding Section 1311 states
in pertinent part:

"Over a period of years numerous loose practices in handling appropriated funds
have grown up in various agencies of the government. The most difficult problem
in this area arises from the recording of various types of transactions as

obligations of the government when, in fact, no real obligation exists. This
situation has become so acute as to make it next to impossible for the Committee

on Appropriations to determine with any degree of accuracy the amount which
has been obligated against outstanding appropriations as a basis for determining
future requirements. It has become necessary to set forth definitively in the law
the types of transactions which will be recognized as true obligations and secure
accurate reporting thereon in order that it may be possible for the Committee on
Appropriations to have a sound basis for its operations. Section 1311 therefore
has been included in the bill to accomplish this purpose." (emphasis added)

The issue of whether an "obligation" has occurred is important in Federal
appropriations law for the purpose of determining when appropriated funds are
committed to their statutory purposes — when an obligation is recorded against a fiscal
- year appropriation. The General Accounting Office (GAO) notes that both over-
recording and under-recording obligations are improper:

*Over-recording (recording as obligations items which are not) usually is
done to prevent appropriations from expiring at the end of a fiscal year.
Under-recording (failing to record legitimate obligations) makes it

impossible to determine the precise status of the appropriation and may

2 H. Rep. No. 226, 83rd cong., 2d Sess. 49-50 (1954).
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result in violating the Antideficiency Act.”

The purpose of Section 1501 is to "ensure that agencies record only those
transactions which meet specified standards for legitimate obligations.” However, the
GAO has not formulated an all-inclusive definition of the term "obligation", noting that
to do so would be "impracticable if not impossible”> Instead, the GAO has defined
"obligation" only in the most general terms, as

"a definite commitment which creates a legal liability of the government for the
payment of appropriated funds for goods and services ordered and received,”
and '

"some action that creates a liability or definite commitment on the part of the
government to make disbursement at some later time."

It is the binding nature of the commitment, and the shifting of control over the
exercise of that commitment, that lies at the essence of the obligation concept. Thus, in
a published case, the Comptroller General said:

"If such analysis discloses a legal duty on the part of the United States which

constitutes a legal liability or which could mature into a legal liability by virtue of
actions on the part of the other party beyond the control of the United States, an

obligation of funds may generally be stated to exist."® (emphasis added)

Section 1501 provides for the recording of obligations and states general criteria
for nine different modes of obligation. The GAO has commented that these nine
criteria "taken together might be said to comprise the ’definition’ of an obligation."
Because of the immense variety of transactions in which the government is involved, the
concept of "obligation” is necessarily applied to individual transactions on a case-by-case
basis. USAID’s efforts to obligate funds by strategic objective will need to be mindful

3 United States General Accounting Office, Office of General Counsel, Principles of
Federal Appropriations Law, 2nd Ed., Dec. 1992, (hereinafter, "GAO Red Book"),
p. 7-5.

4 1d. at 7-6.

3 1d. at 7-3.

§ 1d.

7 Id. at 7-4.

8 42>Comp. Gen. 733, 734 (1962).
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both of the general GAO definitions of obligation noted above and the specific
provisions of Section 1501 concerning grants, contracts and loans, which are discussed in
the following sections. '

1. Grants

At present, the bulk of USAID funds are obligated by grant agreements and the
Reengineering Proposal presumes that, for obligation by strategic objective, "a host
country agreement is preferable in terms of flexibility in varying the activity mix, gaining
consensus and promoting better participation." Concerning grants, Section 1501(a)(5)
provides as follows:

"(a) An amount shall be supported as an obligation of the United States
Government only when supported by documentary evidence of-
* % XX
(5) a grant or subsidy payable- |
(A) from appropriations made for payment of, or contributions to,
amounts required to be paid in specific amounts fixed by law or under
formulas prescribed by law;
(B) under an agreement authorized by law; or
(C) under plans approved consistent with or authorized by law;".

While the GAO has not prescribed specific terms which must be included in a
grant agreement in order to effect an obligation under Section 1501 (a)(5), it has
identified four requirements which must be met:

° There must be some action to establish a firm commitment on the part of
the United States;

o The commitment must be unconditional on the part of the United States;

° There must be documentary evidence of the commitment; and

° The award terms must be communicated to the official grantee, and where

the grantee is required to comply with certain prerequisites, such as putting
up matching funds, the award must also be accepted by the grantee during
the period of availability of the grant funds.’

Thus, a USAID grant agreement which purports to obligate by strategic objective must
evidence the firm, unconditional commitment of USAID to grant funds to the grantee

for agreed purposes, the terms which the grantee must comply with, and the grantee’s

acceptance of such terms.

The most problematic of these general requirements is the identification and

? GAO Redbook at 7-33.
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acceptance by the grantee of the terms of the grant, in particular the "prerequisites” or
conditions precedent with which the grantee is required to comply in order for the grant
to be disbursed. Certainly USAID can make a valid obligation of grant funds with only
minimal or perfunctory conditions precedent to disbursement which the grantee must
satisfy.  .id another way, USAID can sign a grant agreement which evidences the firm,
unconditional commitment of USAID to grant funds to a grantee for an agreed purpose
with virtually "no strings attached". Some cash transfer grant agreements are in this
category. ) .

But in most instances USAID intends that it will retain and exercise some degree
of continuing control over the use of grant funds, such as with regard to the planning and
design of activities or the procurement of the goods and services needed for
implementation. In these situations, therefore, it is necessary for the grant document to
specify what steps the grantee must take in order to cause a disbursement of the grant
funds and the terms which will apply to the eventual use of the grant funds by the
grantee or for the grantee’s benefit. The typical USAID project grant agreement is
structured to do this. Although various implementation details remain to be worked out
and implementation experience may lead to changes in the approach taken to achieve
the grant purpose, the project grant agreement should be clear as to the basic approach
to be taken and what the grantee must do in order to cause grant funds to be expended.

Most likely in recognition of the conceptual differences between grants and
contracts and the differing purposes they are intended to serve, the terms of a grant
need not be as specific as the terms of a contract, in order to constitute a valid
obligation under Section 1501. (Contract obligations are discussed in the following
section.) Yet, the requirement that a grant constitute a firm, unconditional commitment
to the grantee will require that its basic terms be specific. Thus, a grant agreement
which conditions disbursement on the grantee’s compliance with various specific
requirements can be considered to be a firm, unconditional commitment by the USG
because the grantee can ascertain from the agreement what it must do in order to cause
the grant funds to be utilized, as well as other terms which apply to the use of the funds.

However, if essential terms remain to be agreed upon and USAID retains the
right to withhold the disbursement of funds until such terms are resolved to USAID’s
satisfaction, the characterization of the grant as a "firm commitment" and "unconditional”
on the part of USAID may be called into question. If the requirements which must be
met are too vague and undeveloped to permit the grantee to understand the basic steps
and limitations which will be required of it, the agreement may not support a recordable
obligation. While the standard applicable to grants is more flexible than the one which
applies to contracts, a grant agreement which is so indefinite and unspecific in its basic
terms and approach that it risks characterization as a mere "agreement to agree” will not
likely constitute a valid obligation of appropriated funds.
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To be able to validly obligate assistance funds at the strategic objective level, the
grant agreement would have to set forth the basic approach and essential terms which
govern the bilateral endeavor. To do this, appropriate advance planning and cooperation
with the recipient would be required. It appears that the Reengineering Proposal
contemplates considerable planning and consultation in the development,
implementation and evaluation of strategic programs. Thus, as described in II E, below,

we believe the Reengineering Proposal prov1des a framework for obhgatmg grants at the
strategic objective level.

2. Contracts

The Reengineering Proposal states that there may be circumstances in which a
strategic objective obligation is accomplished by means of a contract. On contracts,
Section 1501 (a)(1) provides as follows:

"(a) An amount shall be recorded as an obligation of the United States
Government only when supported by documentary evidence of-
(1) a binding agreement between an agency and another person (including
an agency) that is-
(A) in writing, in a way and form, and for a pu:pose authorized by
law; and
(B) executed before the end of the period of ava11ab111tv of the
appropriation or fund used for sp_ec1f' goods to be delivered real
property to be bought or leased, or work or service to be provided;"
(emphasis added).

The subsection states five requirements to record an obligation for a contract.
The contract must be (1) a binding agreement; (2) in writing; (3) for a purpose
authorized by law; (4) executed during the period of obligational availability; and (5) for
specific goods or services. The last of these requirements, not found in the subsections
of Section 1501 for grants or loans, may raise particular difficulties if the Agency seeks to
use contracts as the obligating document for strategic objectives.

An agreement which is not sufficiently specific is not a valid obligation. For
instance, a contract awarded by the Department of State under the Migration and
Refugee Assistance program which established a contingency fund to provides funds for
refugee assistance by any means, organization or other voluntary agency as determined
by the Supervising Off icer did not meet the requirement of specificity and therefore was
not a valid obligation.’®  Similarly, a purchase order for "regulatory, warning and guide
signs based on information supplied" on requisitions to be issued did not validly obligate
funds where the requisitions were not sent to the supplier until after the close of the

10 14, at 7-14.
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The specificity requirement also must be met in variable quantity contracts, €.g.,
requirements contracts and indefinite quantity contracts (IQCs). A requirements
contract is one in which the government agrees to purchase all of its needs for specified
goods or services during a specified period from the contractor, and the contractor
agrees to fill all such needs. The government must state a realistic estimate of its total
anticipated requirements based on currently available information. A minimum purchase
amount may be included but is not required. If it turns out that the anticipated
requirements are not needed by the government, it is not required to purchase the stated
estimate. An IQC is a contract in which the contractor agrees to supply whatever
quantity of goods or services the government may order, within limits, with the
government under no obligation to use that contractor for all of its requirements. Under
current regulations, an IQC must include a minimum purchase requirement which must
be more than nominal. 48 C.F.R. 16.504(a).

Concerning requirements contracts and IQCs, the GAO comments:

"What does all this signify from the perspective of obligating
appropriations?

. . . The obligational impact of a variable quantity contract depends on
exactly what the contractor has bound itself to do. A fairly simple
generalization can be deduced from the decisions: In a variable quantity
contract (requirements or indefinite-quantity), any required minimum
purchase must be obligated when the contract is executed: subsequent
obligations occur as work orders or delivery orders are placed, and are

chargeable to the fiscal vear in which _the order is placed.” (Emphasis
added.)®

While this requirement by itself does not preclude a contract obligation by strategic
objective, it does limit USAID’s ability to obligate the entire amount of funds for a
particular strategic objective at one time early in the fiscal year.

Finally, the GAO attempts to distinguish among the various types of
administrative approvals that affect whether funds are truly obligated. USAID
traditionally, of course, reserves a variety of approval rights in contracts. GAO observes
that approvals that determine whether the Government accepts the charge or liability are
so fundamental that no obligation occurs until the approval is given. On the other hand,
approvals "intended only to insure the reasonableness of the expenses incurred" are

14, at 7-14, B-196109, October 23, 1979.
12 1d. at 7-15.
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administrative only and the full obligation occurs at the time of contracting -- even
though the exact amount may not be known until the approval is given.”

3. Loans

At present, USAID does not enter into loan obligations. However, with credit
reform, a loan program may again be a possibility in the future. Regarding loans,
Section 1501(a)(2) provides: '

"(a) An amount shall be recorded as an obligation of the United States
Government only when supported by documentary evidence of-

£ X %%

(2) a loan agreement showing the amount and terms of repayment;".

Although the loan section does not include language on the specificity of goods
and services, the Red Book emphasizes that to "support a recordable obligation under
subsection (a)(2), the agreement must be sufficiently definite and specific, just as in the
case of subsection (a)(1) obligations." As an illustration, they cite from what appears to
be an unpublished office memorandum regarding a USAID loan:

"To illustrate, the United States and the government of Brazil entered into
a loan agreement in 1964. As a condition precedent to any disbursement
under the agreement, Brazil was to furnish a statement covering the
utilization of the funds. The funds were to be used for various economic
and social development projects, ’as may, from time to time, be agreed
upon in writing’ by the government of the United States and Brazil. While
the loan agreement constituted a valid binding contract, it was not
sufficiently definite or specific to validly obligate FY 1964 funds. The basic
agreement was little more than an ’agreement to agree,” and an obligation
of funds could arise only when a particular ’utilization statement’ was
submitted and approved."*

Although the foregoing summary of conclusions arose from a case involving a
loan, it is clear from GAO sources that the principle applies equally to grants and
contracts. Thus, to be a valid obligation, the agreement between the parties must be
more than an "agreement to agree”.

2 1982 Red Book at 6-15.
¥ GAO Red Book at 7-28, citing B-155708-O.M., April 26, 1965.
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Section 1501, by requiring that agreements require some level of specificity
(depending on the type and purposes of the agreement), also implies that appropriate
planning must take place before obligation to develop the basic terms of an agreement.
In the case of foreign aid, however, Congress clearly found that this general requirement
was not sufficient to generate the kind and level of planning it deemed necessary. FAA
Section 611(a), therefore, goes further and makes prior planning, where required, a
prerequisite to obligation of assistance funds.

Section 611(a) is the successor to Section 517(a) of the Mutual Security Act of
1954, as amended (MSA), originally enacted in 1958. Section 611(a), identical to Section
517(a) except for the threshold amount and section references, reads as follows:

"(a) No agreement or grant which constitutes an obligation of the United States
Government in excess of $500,000 under section 1501 of title 31, United States
Code, shall be made for any assistance authorized under chapter I of part I, title
IT of chapter 2 of part I, or chapter 4 of part II -
(1) if such agreement or grant requires substantive technical or financial
planning, until engineering, financial, and other plans necessary to carry out
such assistance, and a reasonable firm estimate of the cost to the United
States Government of providing such assistance, have been completed; and
(2) if such agreement or grant requires legislative action within the
recipient country, unless such legislative action may reasonably be
anticipated to be completed in time to permit the orderly accomplishment
of the purposes of such agreement or grant." (emphasis added)

The legislative history of MSA Section 517(a) makes clear Congress’ concern with
the practice of obligating funds before necessary planning and organization are
sufficiently advanced. Thus it was intended to prevent obligations "until our own officials
and the recipient country have reached a firm decision as to what is contemplated jointly
to be done: when, where and at what cost."® The report of the House Committee on
Foreign Affairs continued:

"This section is intended . . . to encourage ICA [USAID] to carry forward
negotiations with foreign governments, to evaluate the readiness of the
government to put up the necessary funds, to take appropriate action for such

purposes as acquiring rights of way and to encourage both ICA and the
government to do sufficient planning and engineering work so as to be informed

of ail major problems likely to be encountered before United States funds are
committed for financing any project. . . .

15 H. Rep. No. 1696, 85th Cong., 2d Sess., 51 (1958).
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"These provisions are intended to require the ICA to delay the obligation
of funds until it has reached a decision that each project has been adequately
planned and that the foreseeable obstacles which are to be encountered can be
overcome. These provisions should also prevent obligation of a larger amount
than estimated to be necessary for any project since such obligation will prevent
any subsequent use of any portion of the funds for another purpose. It is
recognized, however, that even under this section estimates will not necessarily
remain firm. Changes in the work or in costs not foreseeable at the time of the
survey will require changes in the ultimate cost."® (emphasis added)

Although a GC opinion in 1961 (the "Wilkins opinion")!” concluded, based on
legislative history, that 611(a) applied only to "project” assistance, a 1982 opinion written
by Garber Davidson and signed by Kelly Kammerer as Acting General Counsel®® held
that it also applied to non-project assistance. However, keying on the Wilkins opinion’
"end-use" or "end-product” rule, the Davidson/Kammerer memorandum agreed that the
degree of planning required depended upon the type of assistance and its purpose --
capital projects generally requiring the most and, in those days when non-project

assistance ("NPA") was justified primarily on balance of payments grounds, NPA
requiring the least.

The Wilkins’ "end-product” rule is essentially a purpose test, derived from the
statutory words "if" and "requires" in the phrase "if such agreement or grant requires
substantive or technical planning". Some types of assistance, for example a CIP provided
for balance of payments purposes or a project to finance a physical facility but not a
particular one, would not "require” "substantive technical or financial planning” in order
to achieve the objectives of the funding. Wilkins argues further that in limiting the
required planning to "technical" and "financial”, the drafters clearly did not intend to
comprehend all planning. Logistical planning, for example, is missing.

Based essentially on practice in the ensuing 20 years, the Davidson/Kammerer
opinion extends the logic of the Wilkins’ formula to a purpose-based test:

"In summary, the purpose of the assistance will influence the nature and intent of
planning required by section 611; generally, a project with a discretely defined

purpose and intensive AID monitoring will require more preobligational planning
than will a sector-related program with diffuse subactivities. Again caution should

16 1d. at 51-52.

17 John R . Wilkins to Seymour J. Rubin, General Counsel, "Draft Airgram on Section
517(a) of the Mutual Security Act of 1954, as amended", August 4, 1961.

8 A-GC, Kelly C. Kammerer to AA/PPC, John R. Bolton, "Obligating AID Funds -
Meeting Statutory Requirements and Avoiding Deobligations", March 23, 1982.
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be exercised in each case, however, because certain factors may call for greater
(or less) planning, e.g. ESF vs DA funds, capital intensive project, etc. What
planning is necessary is determined by what the assistance is intended to
accomplish. If the purpose of the assistance is specific in nature, the planning

m .t address those specifics; if, however, the goals are more general, the planning
will address those matters which need identification to assure the objectives are
achieved."”

The problem with this and other "purpose” tests, however, is that their application
cannot be illusory or render the statute meaningless. Congressional intent in the
legislative history is very clear: to prevent USAID from obligating funds before it knows
their use or in excess of the amount necessary to achieve the purpose of the obligation.
Thus the foregoing tests cannot be read as authorizing the elimination of all technical or
financial planning where the purpose of the assistance is broadly or vaguely stated. If it
is USAID’s purpose to achieve a strategic objective through the use of USAID funds in
the nature of "project” interventions that will require technical or financial planning, then
such planning to some degree must be carried out prior to the obligation for the strateglc
objective. The question then becomes, to what degree and how.

Past USAID approaches discussed in the next section are instructive. It is clear,
however, both from GC interpretations of Section 611 and the various bureau and
mission efforts to apply it in the context of "umbrella" agreements and incrementally
designed projects, that USAID has not attempted to avoid the planning requirements by
making broad or vague obligations. Consistent with law and USAID practice, therefore,
in implementing the Reengineering Proposal to obligate at the strategic objective level,
USAID cannot say no planning is required because it doesn’t know, or doesn’t know yet,
whether substantive technical or financial planning will be required.

If, as discussed above, USAID’s objective is to provide balance of payments
support, it would be possible to make a sufficiently definite and binding commitment to a
country for its strategic objective that would constitute a valid obligation within the
meaning of Section 1501, without doing any planning or even knowing how the country
would use the funds (though subject, of course, to any applicable USAID guidelines and
rules). On the other hand, where the focus is sector/subsector and designation of
measurable results at the obligational stage is critical, considerable advance planning is
necessitated, perhaps more than for traditional project assistance. This, in fact, has been
the experience of the Africa Bureau with non-project sector assistance ("NPSA") under
the Development Fund for Africa ("DFA"). The Africa Bureau’s experience with its
Country Program Stategy ("CPSP") process also typically has been that it is only in the
year following USAID/W’s approval of the general statement of a strategic objective that
a mission defines its quantifiable indicators. There are a number of reasons for these

¥ Davidson/Kammerer memo at 15,
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two lessons, such as the need to analyze factors other than USAID inputs necessary to
the achievement of results and the amount of effort required to realistically establish the
results expected. Further, we understand that missions have been reluctant to expend
the resources to do such analytical work until they have agreement from the Bureau that
a particular strategic objective is acceptable.

Section 611(a), therefore, is fundamentally a purpose test. The planning required
depends upon our purpose. If the grant is for a strategic objective and the
implementation of that objective will require substantive technical or financial planning,
then it must be done prior to obligation. We read the Reengineering Proposal, however,
as assuming that extensive planning will in fact be done prior to obligation during the
development of the Strategic Plan (including in particular the Operational Resources
Plan). We would anticipate that the extent of additional planning that might be required
before a strategic objective obligation would vary from case to case. In the final analysis,
that is a policy judgment that guidance derived from legal requirements can assist but
not make. As a general matter, however, it appears that 611(a)’s requirements should
not be a stumbling block to the implementation of the Reengineering Proposal.

D. Prior USAID Experience With Broadly Stated Grant Agreements

One of the first U.S. assistance mechanisms dating back to the Marshall Plan is
the Commodity Import Program (CIP). Since that time, the most common objective for
CIPs has been balance of payments support. CIPs that obligate’ funds for such purposes,
can be used, at the discretion of the borrower or grantee, for any commodities on the
positive list included by USAID in the loan or grant agreement. Since the commitment
of funds is firm, definite, and unconditional, and the ability to draw down wholly within
the control of the recipient, provided that it meets the reasonable, objective criteria
imposed by USAID, the requirements of Section 1501 clearly are met. The requirements
of Section 611(a) also are met because the essence of the assistance is not particular
commodities or other development results, but the provision and draw-down of the hard
currency assistance. Accomplishing the purpose of the CIP is straight-forward and
implementation procedures can be easily and clearly stated.

In the late 1970s and early 1980s, USAID regional bureaus attempted to vary the
project format for reasons very similar to those driving the reengineering exercise. Thus,
bureaus wanted maximum flexibility in authorizing subactivities within a sector, with the
possibility of adding, subtracting, or shifting funds without a formal deobligation and
reobligation. The following are examples:

® USAID/Cairo and the NE Bureau.authorized $269 million in life-of-project
funding to create an infrastructure for coordinating and strengthening
decentralization activities. This sector program was authorized by a PAAD
(Program Assistance Approval Document), but obligated only those funds
necessary (375 million ) for four discrete subactivities described in separate
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annexes for which all appropriate planning had been done. The PAAD and the

agreement also gave illustrative examples of projects that were to be added later.
Each subsequent "subactivity" was obligated by incremental funding amendments
to the "umbrella” agreement.

® The Central Tunisia Rural Development Project was another "umbrella” or
"cluster" project, whose purpose was to promote the social and economic
development of Central Tunisia. Although authorized as project, not non-project,
assistance, it was similar in many respects to the Egyptian decentralization model.
Thus the initial obligation consisted of only three specifically planned subprojects,
with future subprojects to be added through amendments to the umbrella
agreement. In this case, one of the original subprojects contained an
"Experimental Fund", whose purpose was to finance highly innovative pilot
projects within the scope of project as defined in an annex.

@ In Lebanon in the late 1970s, a grant in the health/social welfare sector had a
number of CIP characteristics. Its purpose was simply to finance technical
services, commodities and training in the sector. Annex I contained a list of
"selected priority projects”, however, each with earmarks of grant funds. The
Annex foresaw the possibility of varying the funding levels of the initial projects,
or adding new subprojects to the list that were within the scope of the overall
project.

® In the early 1980s, a project grant agreement established the Joint Commission
on Economic and Technical Cooperation with Oman. Although the agreement
specified the types of activities eligible for financing, the primary purpose of the
$5 million obligation was stated to be the establishment of the Joint Commission.
In addressing Section 611, the Project Paper discussed the institutional planmng,
including limitations on operating expenses.

In recent years, a number of Missions in the ANE Bureau have established
Technical Services and Feasibility Studies (TSFS) projects. These projects, obligated by
project grant agreements with host governments, basically serve as an umbrella for a
variety of small dollar amount activities (say $25,000 - $250,000) which USAID and the
host government have agreed are appropriate to undertake in support of agreed program
purposes. The grant purpose usually is defined in sectoral terms, and often is intended
to complement major projects being undertaken in the same sector by providing a
somewhat more flexible funding source for smaller activities and "targets of opportunity”.
The planning undertaken normally involves an assessment of the institutions and subjects
which may require assistance of this scale, but'which does not fall within the parameters
of larger activities. The Project Paper and project agreement include a list of possible
activities for which some degree of planning has been done, but which in fact may serve
only to be illustrative. The activities are usually limited to technical assistance and
studies, with a specific prohibition against funding construction. The decision to proceed
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with individual activities is confirmed by jointly signed PILs.

The Africa Bureau also has approved certain umbrella projects where obligation
occurs by project grant agreement before each subactivity is fully planned. This
mechanir 1 has been used mainly where there were a series of similar activities, such as
support for PVO activities. In lieu of fully-planned subactivities, the Bureau has
required that project papers contain criteria and procedures for subactivity selection and
approval, an analysis showing how the criteria for subactivity selection will result in
accomplishment of the project purpose (the most important and often most difficult part
of the planning process), and, to justify the amount of funds, a list of illustrative
subactivities costed out.

The Africa Bureau’s DFA NPSA programs have a sector/subsector scope and
purpose, and quantifiable, measurable results (impacts) incorporated into the purpose
statement. Adequate planning for these programs has required, prior to program
approval, (1) a sector analysis showing the sector’s binding constraints and what other
entities are doing in the sector; (2) a concrete statement of the final reforms to be
accomplished, a statement of the program’s quantifiable, measurable impact, and an
explanation of how those reforms will lead to the impact; and (3) specific conditionality
for the first disbursement, with benchmarks for the subsequent tranches that are refined
into specific conditions precedent (CP) as incremental obligations are made. The PAAD
also contains a demonstration that accomplishment of both the reforms and impacts are
feasible, which has required examining both the USAID-supported reforms and assuring
that someone, whether USAID, the host government, or other donors, is addressing all
the other binding constraints critical to achievement of impact.

While experience has shown that this mechanism requires more initial analysis
than typical input-oriented projects, it also permits some flexibility during
implementation. Intermediate benchmarks can be refined into concrete CPs, specific
interventions can be revised consistent with the analytical framework, final reforms and
impacts established in the PAAD. It also may be recognized that the analytical
framework itself needs revision. Finally, a program would not be continued where the
host government is failing to take required actions critical to accomplishing the desired
results. Thus, reaching a clear understanding with the host government on the actions it
is required to take has been shown to be a critical step in the pre-obligation planning
process, and a fundamental part of the grant agreement.

In 1992, USAID/Nepal authorized and obligated the Sustainable Income and
Rural Enterprises (SIRE) program. The purpose of SIRE is to concentrate and focus
USAID and Government of Nepal ("GON") attention and resources in the agricultural
sector towards a single program objective -- "to increase rural household incomes
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through sustainable private sector agriculture and forestry enterprise”.?® To do this, the
SIRE program combined and integrated four projects already underway in the
agricultural sector. At the time of authorization, no new funding was proposed. Instead
SIRE subsumed the combined authorized life of those four projects and provided that
the unobligated mortgage from those projects would be obligated into SIRE. These
funds were then allocated to previously planned program activities based on focused
annual workplans and measurable standards of performance. While old funds, already
obligated for specific projects were the initial funding for that project, new funding is
based on consistency with SIRE’s program objective and program outcomes, overall
program performance and appropriate planning in advance of new obligations.

The procedural improvements which SIRE is structured to accomplish include:
® A clearer concentration of scarce USAID and GON resources upon a single
high priority objective and supporting program outcomes;

® A unified, agreed management framework within which all program activities
will operate, be functionally linked and be evaluated;

® Specific performance based indicators against which progress will be regularly
measured;

e Shared USAID/GON criteria and procedures which will allow resource shifts
from poor performing to strong performing activities; and

e Simplified and more flexible procedures for changing or adding program
activities in response to lessons learned and evolving opportunities.

E. The Application of Sections 1501 and 611(a) to the Reengineering Proposal to
Obligate by Strategic Objective

' 1. Grants

The foregoing examples provide a number of models potentially applicable to
obligating by bilateral grant agreement for strategic objectives as recommended in the
Proposal. These are:

1. An incrementally funded, umbrella grant, with a broadly-framed purpose and
measurable results and an analytical framework that describes the interventions

necessary to accomplish the results. In this model, "subactivities" or "subprojects”
within the scope of the project’s purposes are obligated either at the time the
agreement is signed (if planned and ready) or by amendment to the umbrella
agreement following appropriate planning. Section 611(a) is complied with
through appropriate planning for the subactivity prior to the actual obligation;
Section 1501 is complied with by obligating for specific activities in a binding,
firm, and unconditional commitment. Flexibility is retained by obligating within

2 SIRE Project Paper, pp.1-2.
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the scope of the umbrella agreement, which permits adjustments in funding levels
for subactivities within criteria stated in the project agreement, without violating
the essential commitment of the funds to the recipient. An agreement with the
host country on strategic objectives under this model, however, would actually
obligate only those funds for already planned and agreed-upon subprojects, not
the full amount intended to be allocated for the strategic objective.

2. A grant agreement with criteria and procedures for subactivity selection and a
list of illustrative, costed subactivities, in which the full amount allocated for the
strategic objective can be obligated if sufficient planning has been done. In this
model, funds are obligated for a broad, but defined purpose, with measurable
results and analytical framework to show how implementation will lead to
accomplishment of the results. The keys to this model are actual or illustrative
"subactivities" or "subprojects"”, with indicative funding levels, specified in the grant
agreement and objective criteria for selecting, judging, and approving the
subactivities. Technical and financial planning and negotiation with the recipient
prior to obligation are necessary in order to reach agreement on these matters
and to reflect them in the obligating document.! Section 611(a) is complied
with through technical and financial planning for the indicative or illustrative
projects as well as institutional and process planning. Section 1501 is complied
with by unconditionally transferring control over draw-downs to the recipient, so
long as they are within both the broad objectives and the objective criteria and
conditions stated in the agreement.”

3. The institution building model, such as the Oman Joint Commission and some
ICI grants, complies with Section 611(a) by planning for the institutional and
administrative processes. It complies with Section 1501 by unconditionally

21

The extent of new analysis and planning required will differ for a program agreement
which initially consolidates existing activities, and an agreement which sets forth a
new strategic objective. 'We anticipate that in developing a program for a new
strategic objective which is not based on existing projects, considerable work will be
required, for example, to develop a framework for identifying and analyzing
constraints, planning and coordinating interventions, and establishing benchmarks.

This model has some similarities to balance of payments CIPS and grants to
Intermediate Credit Institutions (ICI), in the sense that it sets forth overall goals and
objective, implementing criteria. Such. CIP grants, however, are program assistance
whose goals are unrelated to the specifics of the expenditures, while under the
Reengineering Proposal the achievement of the strategic objective would be
dependent on the specifics of the subprojects. The similarity to ICI projects is in the
initial structure and criteria for selecting the subactivities. Model 3, following, also
has similarity to the institution-building nature of ICI grants.
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transferring control over draw-downs to the recipient, so long as they are within
the objective criteria and conditions in the agreement.

Each of the foregoing models can be applied to obligating by strategic objective.
As we re 1 the draft Reengineering Proposal, subactivities in the nature of projects are
generally what is contemplated. Thus the first two models above are likely to be the
most useful. In the first, funds are obligated by amendment to the "strategic objective”
agreement as they come on stream, but not up front. In the second model, funds could
be obligated for the overall project, but appropriate (and likely considerable) technical
and financial planning, including the develoment of clearly-stated, objective criteria for
the use of funds, still would have to be done prior to obligation and clearly-stated.?
Under either of these approaches, severa] advantages of obligating by strategic objective
posited by the Reengineering Proposal® appear to be achievable:

1. Obligation of assistance funds in a document which emphasizes outcomes will
be possible. Agreement on the basic approach for achieving the intended
outcomes and measuring progress will necessarily involve discussion and
identification of likely inputs, and agreement on the process for agreeing on
further details.

2. There will be flexibility to shift resources between activities supporting a
strategic objective. In each model, once funds have been obligated, they may be
reallocated, as appropriate, among subactivities, based on performance experience
and other mutually-agreed criteria.

3. Each approach will concentrate USAID and recipient resources and should
facilitate agreement on an overall strategy and the means to carry it out.

4. While considerable effort (analysis, planning, negotiation) will be needed to
initially enter into strategic agreements, once such agreements are in place we
anticipate they will help speed the delivery of assistance. Shifting resources and
adding activities (with appropriate planning) should operate more quickly than
under USAID’s current project-oriented system.

The Reengineering Proposal suggests two other advantages that will result from a

Note that in the second model, if the entire amount planned for a strategic objective
were obligated at one time, or in any event early in the life of a strategic agreement,
USAID probably would have less control over actual uses than in the first model,
because of the control necessary to be shifted to the grantee in order to make a valid
obligation.

% See Reengineering Proposal at 11-13.
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system which obligates by strategic objective — obligation early in the fiscal year and
predictability to Missions as to their funding levels during the year, and from year-to-
year. We believe that once a strategic objective agreement, such as a grant agreement
with a recipient country, has been entered into and the various other aspects of the
reengineered system are operational, the possibility of obligating funds into such an
agreement earlier in each fiscal year may be facilitated. We would note, however, that
the availability of funds for obligation during a fiscal year and from year-to-year are
governed primarily by appropriation and budget processes, including the operating year
budget process within the Agency. In the real world, these processes are far more likely
to control the timing of obligations and predictability of funding than are the
development of mechanisms that obligate for strategic objectives within the strictures of
the law on obligation and planning.

2. Contracts

In recent years, obligations by contract have been used increasingly throughout
the Agency, but especially in ENI programs which are structured regionally and generally
do not involve bilateral project grant agreements. An initial reason for structuring the
program in this manner was to obligate resources quickly, without the protracted delays
which can occur in negotiating projects with host governments. Another is to preserve
flexibility in allocating funds on a country-by-country basis each fiscal year, thereby
avoiding the appearance of entitlements to funding levels in particular countries.

As discussed above, contracts require greater specificity than grants to constitute
obligations under Section 1501. Thus, although the Reengineering Proposal will move
USAID increasingly to contracting for results through devices such as performance based
contracting (see part 111, following), the requirements for recording an obligation will
require, for example, that specific goods or services be identified. In the case of the
"typical” technical assistance contract, this requirement would appear not only to demand
planning in greater detail than is required for grant obligations but also would reduce
flexibility to make adjustments in the specified work and shift resources to other
activities.

If the contract is in the nature of an indefinite quantity contract, the scope of
work can be for very broadly stated objectives and flexibility preserved in the
identification of the specific tasks needed to carry out those objectives. However, the
Comptroller General Opinions are clear that the obligation itself takes place only when
the specific goods or services are identified and ordered. This would appear to limit
USAID’s ability to obligate funds earlier in fiscal years and to obligate larger amounts
for broader purpose, as might be done, for example, under the second grant model
above.

Finally, for all contracts intended to be strategic obligations, special consideration
will have to be given to the nature and extent of the host government’s role in setting
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overall strategy and agreeing on implementation approaches. In the ENI region, host
government involvement normally is achieved informally. Nonetheless, host government
commitments and inputs, and their agreement to contractual scopes of work, have to be
obtained whether through Memoranda of Understanding or otherwise. Accordingly,
Sections 611 and 1501 will also demand planning and clearly stated host government
commitments prior to contractual obligations. :

Under the Reengineering Proposal, USAID will make its contracting more result-
oriented and obtain a number of programmatic benefits. In general, however, the use of
contracts to obligate funds at the strategic objective level will be more problematic than
with grant mechanisms.

III. PROCUREMENT ISSUES

The goals of the Reengineering Proposal —- to make USAID’s procurements
faster, simpler, more responsive to the field and more performance-based - are positive
and appealing. Although public procurement policy must consider other goals as well,
such as fairness, and accountability, we agree that the emphasis on speed, simplicity, and
performance is entirely proper in the USAID context.

Two of the principal approaches advanced in the Reengineering Proposal,
prequalification of offerors and "de-linearized procurement,” raise difficult legal issues.
A third proposal, performance-based contracting, is already called for by Executive
Branch policy, but we wish to caution that the Reengineering Proposal appears to
overlook the severe constraints which make performance-based contracting difficult for
most USAID procurements. We will discuss these issues in the paragraphs below.

In addition, we would briefly note at the outset that the Reengineering Proposal
discusses only USAID direct contracting ideas. Some thought might be given to the
application of similar ideas to the host country contracting process. Host country
contracting often serves as a viable option for delivering assistance to countries and
should be recognized in our reengineering effort.

A. Prequalification. The Reengineering Proposal contemplates that
prequalification of potential contractors and grantees will save procurement processing
time and reduce paperwork.”® With respect to contractors, the Reengineering Proposal
states:

"Potential contractors could be pre-qualified in terms of a "short-list" of firms for
USAID requirements in, for example, the health sector in Latin America. RFPs
could be issued directly to the short-listed firms. After the initial prequalification

2 Reengineering Proposal at 25.
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process, savings would be in shortened advertlsmg time, shortened proposal
preparation times and less paperwork."?

Contrary to these hopes, as is shown in the following discussion, prequalification of
potential contractors would likely increase USAID’s paperwork and administrative
burden and not save advertising or proposal preparation time.

The GAO has long been opposed to prequalification of potential contractors, as
prequalification goes against the principles of full and open competition. However, in
1985, Congress authorized, under restrictive conditions, the use of grequaliﬁcation in a
statute codified at 41 U.S.C. § 253c (copy attached as Appendix 2) The background
of this statute is that it was not intended to encourage the narrowing of competition
through "short lists" as envisioned by the Reengineering Proposal. Rather, as the
heading of the section indicates, the statute was intended to encourage new competition,
especially by small businesses who complained of being shut out of procurements
(particularly, sole-source procurements) the requirements for which they were quite
capable of meeting.® Recognizing that prequalification has anticompetitive aspects,
Congress authorized it under limited circumstances, requiring, among other things, that
the agency, before using a "qualification requirement" (a "requirement for testing or
other quality assurance demonstration that must be completed by an offeror before
award of a contract”):

® prepare a written justification of the need for the qualification requirement;

® give a written specification to each prospective offeror of all requirements
which must be met under the qualification requirement, the requirements being
limited to those least restrictive to meet the purposes necessitating the
establishment of the qualification requirement;

® ensure that each potential offeror is given a prompt opportunity to demonstrate
its ability to meet the qualification requirement; and

® review; within seven years of establishing the qualification requirement, the
need for it.

Following the enactment of this statute, the Federal Acquisition Regulation

% 1d.
The similar provision for military agencies is codified at 10 U.S.C. § 2319.

Congress particularly had in mind the case of spare parts procurements by the U.S.
military, which were apparently often done on a "sole source"” basis with large defense
contractors.
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("FAR") was amended to add a Subpart 9.2 on qualification (copy attached as Appendix
3). It reinforces the notion that prequalification may be used for quality assurance
reasons, but not as a means to avoid the usual FAR procurement rules. In addition to
promulgating the above-noted requirements of the statute (see FAR 9.202 generally), the
FAR clarifies, in FAR 9.202(c), that if a potential offeror can demonstrate to the
satisfaction of the Contracting Officer that it (or its product) meets the qualification
standards (or can meet them before the date of the contract award), the offeror cannot
be denied the opportunity to submit an offer solely because it is not on the agency’s
"qualified bidders list." FAR 9.205 requires agencies to publish notices of intended
qualification requirements in the Commerce Business Daily. FAR 9.206-1(e) dictates
that, contrary to the Reengineering Proposal’s hopes that prequalification would save
time, the general procurement synopsizing requirements of FAR Subpart 5.2 still apply,
and agencies are to use the "maximum time, consistent with delivery requirements,
between issuing the solicitation and the contract award" and that, as a minimum, the
Contracting Officer is to allow the time frames specified in FAR 5.203 (e.g., 30 days
between the date of RFP issuance and the contract award).

These provisions clearly dictate that prequalification is not to be used to compress
the procurement cycle or to narrow the universe of preferred contractors to a "short list"
to the exclusion of other capable offerors. The effect of the statute and the FAR
provisions is plainly intended to be inclusive toward potential offerors, not exclusive as
contemplated by the Reengineering Proposal. Were USAID to attempt to procure
services and commodities only from short-listed firms as contemplated by the above-
quoted language in the Reengineering Proposal, this could lead to successful protests
before the GAO by disappointed firms which were capable of performing but unable to
compete for USAID’s business under the prequalification scheme. Given that the
Competition in Contracting Act ("CICA") generally requires "full and open competition"
for agency procurements, it could be difficult for USAID to convince the GAO that its
restrictive prequalification policy was justified. Moreover, it should also be noted that
the prequalification process itself would require substantial administrative effort and
raise various issues, including the major issue of which firms should be prequalified for
work in precisely which sectors. Given the prevalence of "body shopping" among USAID
contractors, prequalification would be especially problematic. In short, with respect to
contractor prequalification, it appears to GC that prequalification under the FAR
Subpart 9.2 provisions generally would not seem to achieve benefits commensurate with
its costs.

Please note, however, that the Agency already has the ability, in appropriate
circumstances, to conduct procurement with a limited number of potential contractors or
suppliers without resorting to prequalification procedures. Under a special limited



23

competition procedure for NIS procurements approved by the Administrator”® under
USAID’s "foreign assistance impairment" exemption authority® from CICA’s full and
open competition requirements, USAID has had the ability, if it chooses, to use only
limited competition (soliciting offers from as many offerors as practicable under the
circumstances) for these procurements. This authority has been used sparingly because
of the perceived advantages of full and open competition. Nevertheless, if USAID
wished to make greater general use of restricted tendering, use of this impairment
authority to develop special limited-competition arrangements for other high-priority and
politically driven USAID programs would appear to be more feasible, as a legal and
practical matter, than attempting to make use of the FAR Subpart 9.2 qualification
provisions. It also always should be borne in mind that, apart from any such special
programs, USAID has available to it in particular circumstances important exceptions
from CICA’s competition requirements, such as the sole-source and "unusual and
compelling urgency" exemptions found in FAR 6.302-1 and 6.302-2.3! While the above-
noted exceptions exist, they are obviously of limited applicability and not basic solutions
to this problem.

With respect to "prequalification” of grantees, the Reengineering Proposal seems
more promising. In this context, it contemplates reducing the time spent by Grant
Officers in connection with determining that a potential grantee meets the various
requirements specified in Handbook 13, Chapter 4D (with respect to management
ability, accounting, record keeping, financial management, personnel and travel policies,
etc.). Although it is our understanding that Grant Officers attempt to use discretion and
good judgment in deciding how much of this ground needs to be re-plowed in connection
with subsequent grant applications by the same entity, it probably would indeed be useful
to streamline these systems investigations by providing for some sort of certification of
these systems that would last a set amount of time and obviate the need for redundant
investigations until after this period expired.*

The special procedure was approved in April 1992 for one year and was renewed for
one year in 1993. We understand that the ENI Bureau currently is in the process of
extending the procedure and simultaneously expanding it to EUR countries.

% AIDAR 706.302-70.

3 Other exemptive authorities of potential utility, albeit limited, include the
"notwithstanding” authorities enjoyed by various USAID programs and Sections
633(a) and 636(b) of the Foreign Assistance Act.

32 Currently, HB 13 discusses the opposite situation as to when a pre-award survey of

a prospective grant recipient is required, providing that one should normally be done
if the prospective recipient has never had a USAID grant, cooperative agreement or
contract or has not had any Federal agency award during the last five years.
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B. "De-linearized Procurement®. The proposal to have the design and
procurement process "de-linearized" through having procurement proceed in parallel with
the design of particular projects seems somewhat unrealistic and, if carried to extremes,
would create the potential for procurement protests. As explained on page 23 of the
Reenginccring Proposal, it is contemplated that "a number of steps in the procurement
process — advertising, SOW preparation, RFP preparation, issuance of the RFP, and
even receipt of offers -- can be done in parallel with the development of strategy and
design." : -

It seems to us, however, that, while USAID can take certain steps to compress
and integrate the design and procurement processes™, fundamentally, design and
procurement are sequential steps. If we are in the procurement (contract) realm where
USAID is seeking to procure services or goods under the FAR, it generally will be
necessary for USAID to have determined its needs through the design process before an
RFP can be issued. Under CICA and the FAR, federal agencies are to secure full and
open competition for their procurements and, to obtain the required competition, must
contract on the basis of common, unambiguous specifications. An RFP which is very
vague because USAID has not yet determined the design of the activity may thus fail to
comply with CICA and FAR requirements and lead to procurement protests.>
Moreover, if USAID were to issue RFPs before completing the necessary design work,
amendments of the RFP (and perhaps the required notice in the Commerce Business
Daily) could well become necessary as USAID’s intentions were refined, thus leading to
delays (to allow contractors time to respond to the changes) and to inappropriate cost
increases (for the contractors and ultimately USAID). Premature issuances of RFPs
could also, of course, lead to poor procurement results and make required budgeting and
planning difficult.

3 For example, by concentrating earlier in the process on a statement of work for the
procurement, by having project officers and contracting officers work more closely
together and by speeding up the clearance process for PIO/Ts. We commend the
Reengineering Proposal’s advocacy of such changes in the "Procurement Teamwork”
section on page 23. In special circumstances USAID may occasionally issue a
procurement solicitation in advance of, and contingent upon, the availability of funds.

"The full and free competition required.cannot be obtained unless the invitation and
specifications are sufficiently definite to permit the preparation and evaluation of
bids on a common basis. . . . There can be no legal competition unless the bidders
are competing on a common basis; no intelligent bidding for a contract unless all
bidders know what the contract requirements will be." 39 Comp. Gen. 570, 572
(1960).
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We would note that USAID need not micro- or over-design its projects.
Especially to the extent that USAID can engage in performance-based contracting (see
discussion below concerning the limitations thereof), USAID can specify what it wants
the contractor to accomplish and leave it to the contractor to determine the best means
to accomplish those objectives. As explained in the previous :garagraph, however,
USAID must specify in the RFP what it wants accomplished.™ To the extent that the
Reengineering Proposal may be contemplating that USAID need not determine its needs
because the scope of work can be done by the winning offeror, we would note that this
would also tend to run afoul of the organizational conflict provision in FAR 9.505-
2(b)(1) dictating that a contractor which prepares a work statement is precluded from
competing for the implementation contract.

C. Performance-based Contracting. The Reengineering Proposal embraces
performance-based contracting ("PBC") enthusiastically, stating that USAID could avoid
dictating the design of projects and instead "once USAID identifies the outcome/results
desired under a particular strategic objective, an RFP can be issued requesting offerors
to: show how they would achieve the outcome/results, describe the milestones they
would hold themselves accountable to along the way, describe the cost-containment
measures they would self-impose, describe what it would cost, and the profit the offeror
would give up if it did not reach milestones or deliver the final outcome."” In
advocating PBC, the ReengineeringsProposal urges that USAID make greater use of
fixed-price and incentive contracts.

As discussed in Appendix 5, PBC-style contracting is now approved U.S.
Government policy, and it is clearly desirable for USAID to employ PBC where feasible.
Thus, for example, it would clearly be preferable for USAID to specify the number of
malnourished children it expected a contractor to assist in a certain way, together with
interim benchmarks and incentives for reaching greater numbers, than to contract for a
more general goal regarding such children with a level of effort by the contractor
specified in terms of person hours.

The importance of defining in the statement of work what an agency wants to
procure was recently emphasized by Steven Kelman, the Administrator of OMB’s
Office of Federal Procurement Policy, as noted in the May 24, 1994 article from the
Washington Post attached as Appendix 4.

In CIB 94-2, USAID recently toughened its organizational conflict of interest policy
in respect of this FAR provision in recognition of the FAR dictate and the conflicts
between design and implementation.

*” Reengineering Proposal at 24-25.

¥ 1d. at 24.
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On the other hand, while GC strongly supports increased use of PBC, in our view,
USAID is likely to have significant practical difficulties in applying it in the manner and
for the goals apparently contemplated by the Reengineering Proposal. Given PBC’s’
emphasis on results and measurable performance standards, PBC works well only for
procurements where the results can be measured and quantified and where the
achievement of those results is within the contractor’s control. Such is not USAID’s
typical operating environment, however. In the difficult and multi-faceted LDC
environments in which USAID’s results are sought, it is often not easy to-quantify and
measure results achieved by a contractor, both because in the great m j]01'1ty of USAID
procurements the results sought may be inherently difficult to measure™ and because,
even in a case where results appear to be measurable,* many other factors, beyond the
control of any contractor, may influence the achievement of those results by the
contractor.

Under these circumstances, reasonable contractors are not willing to "guarantee”
the achievement of meaningful results through fixed-price contracts, nor would USAID
expect them to. (Fixed-price contracts would discourage most reasonable contractors
from bidding in these circumstances and would lead those contractors that did bid to
increase their prices to cover the likely risks and problems of performance.) Thus,
USAID procurements have generally been conducted based on the belief that cost-
reimbursement contracts, under which contractors promise to give their "best efforts" to
achieve the contract objectives in return for compensation, are more realistic and fair
under these circumstances. Of course, even in a particular procurement where a cost-
reimbursement contract is considered more appropriate than a fixed-price contract, it
may sometimes be possible to increase the contractor’s incentive for good performance
by including the possibility of incentive awards. The incentive awards themselves, of
course, should be based on objectively quantifiable performance standards whose
achievement is within the control of the contractor.

If USAID wants to achieve measurable "results” through PBC, such a move would
be facilitated by simpler designs, calling for more straightforward and well-defined (some
would say more "limited") results. It is more likely that the contractor’s progress toward
meeting such straightforward contract objectives could be measured and quantified and
would be within the contractor’s control, thus making PBC more appropriate, as
discussed above.*!

¥ E.g., procurements for institution strengthening or the provision to host governments
of specialized advice, including legal and economic advice.

“ E.g., reducing the annual population growth rate of a given country to 2%.

41 E.g., contract to build a given number of fertility clinics on a fixed price basis per
clinic, perhaps with additional price incentives based on the number of individuals
served.
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The problems of using PBC in USAID procurements are increased to the extent
that the Reengineering Proposal appears to be contemplating that contractors will play a
significant role in designing projects. The language of the Reengineering Proposal
quoted above suggests that USAID contractors would be asked to show how they would
achieve LSAID’s desired outcome/results, including a description of the milestones they
would hold themselves accountable for achieving. Having contractors set their own
performance standards, especially under a broad and vague RFP, is questionable, for
they would tend (especially if any incentive award were at stake) to make the standards
as easy to satisfy*’ as the contractors believed they could get away with.*?

We would note that, apart from the salutary incentive effects of PBC on
contractor performance, another way to encourage contractors to deliver good
performance is to make past performance on other contracts a significant evaluation
factor in the award of new contracts. The Office of Procurement, in consultation with
GC, is currently working on systems to do this. This endeavor also raises difficult issues
due to the inherent problems of objectively measuring performance by USAID
contractors, but, in keeping with USG policy, USAID will attempt to devise a fair system
that does take performance into account in awarding contracts -- one that does not
create a mine field of protest possibilities.

The Reengineering Proposal also includes one sentence suggesting that PBC
principles might be applied to USAID grant-making: "Similarly, wherever possible
USAID should structure grant programs so that performance objectives are clearly
identified, as well as the means by which progress will be measured.”* We would
simply note that too much specification by USAID of objectives could suggest that
USAID was attempting to use an assistance instrument to pursue its own program, which
the Federal Grant and Cooperative Agreement Act might call for a contract to achieve.
(This statute was discussed at length in GC’s memo to Senior Staff of January 14, 1994,
which will not be repeated here.) In addition, under the requirements of OMB Circular
A-110, it also would be difficult for USAID to withhold payment of grant monies to a
grantee or cooperative agreement recipient which did not achieve USAID’s objectives. It
thus appears to GC that perhaps the best way to motivate grantees and cooperative
agreement recipients to achieve good results is through financial incentives, not on the
particular assistance instrument at hand, but rather in respect of the prospect of future

42 E.g., through either (1) quantifiable but low standards or (2) high-sounding but vague
standards.

43 In addition, as noted above under the de-linearized procurement discussion, it should
be noted that an RFP which is so vague and ambiguous that it precludes effective
competition can be found to violate CICA, and can raise budgetary and planning
issues.

“ Reengineering Proposal at 24.
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awards if good performance is achieved.
IV. OTHER STATUTORY LIMITATIONS ON USES OF FUNDS

There are two additional general categories of statutory provisions which apply to
USAID programs -- provisions which affect the eligibility of countries for U.S. foreign
assistance, and provisions which apply to the uses of assistance resources.

In the country eligibility category, included are prohibitions (or in some cases
limitations) on assistance to countries which are major drug producing or transit
countries, communist countries, in default on U.S. loans or supporters of international
terrorism, among several other provisions. (The country assistance statutory checklist
normally prepared annually for each country sets forth the complete list.) These
statutory provisions affect the decision on whether assistance can be provided to a
country at all, not the manner in which the assistance is obligated or used. Thus, they do
not directly affect the operational issues discussed in Sections I and III above.

There are numerous specific provisions on the use of assistance resources (also
the subject of a statutory checklist which is prepared in connection with the design and
obligation of individual projects and programs). Included in this category are provisions
which define developmental objectives (e.g., agricultural and rural development) and
emphases (e.g., the poor majority, women in development and appropriate technology).
There are also specific limitations on the uses of USAID assistance funds (e.g.,
restrictions related to abortion, the export of U.S. jobs, U.S. procurement, cargo
preference, to name several) and requirements relating to how USAID funds are
accounted for (e.g., separate accounts for cash assistance and local currency generations).
To the extent applicable to a particular project or activity, the relevant obligation
document (grant or contract) includes explicit clauses which carry out the requirements
and restrictions. The statutory provisions in this category also do not bear directly on
the aspects of the Reengineering Proposal discussed above. They will continue to apply
to the use of assistance funds under the existing and proposed new operational systems.
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SUBCHAPTER I--GENERAL

§ 1501. Documentary evidence requirement for Governmest ob-
ligations )
() An amount shall be recorded as an obligation of the United States
Government only when supporied by documentary evidence of—
(1) » binding agreement between an agency and anotber person (in-
cluding an agency) that tg—

(A) in writing, in a way and form, and for a purpose authorized
by law; and :

(B) executed before the end of the period of availability for obli-
gation of the appropriation or fund used for specific goods 1o be
delivered, teal property 1o be bought or leased, or work or service
o be provided;

Q) » Joan agreement showing the amount and terms of repayment;

(3) an order required by law to be placed with an agency;

(6) an order issued under a law authorizing purchases without adver-
tising~—

(A) when necessary because of a public’ exigency;

(B) for perishable subsisience supplies; or

(C) within specific monetary limits;

(S) a grant or subsidy payable—

(A) from appropriations made for payment of, or contributions
to, amounts required 10 be paid in specific amounts fixed by law or
under formulas prescribed by law;

(B) under an agreement suthorized by law; or
(C) under plans approved consistent with and autborized by
law; .

(6) s liability that may result from pending litigation;

(7 employment or services of persons or expenses of travel under
Iaw; .

(8) services provided by public utilities; or

) pther Jegal Liability of the Government against an available sp-
propriation or fund.

®) A statement of obligstions provided to Congress or a committee of
Congress by an ageacy shall include only those amounts that are obligations
consistent with subsaction () of this section.

(Pub.L. 97-258, Sept. 13, 1982, 96 Sut. 927.)
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POREICN ASSISTANCE ACT OF 1961 (P 87-195) Sec €11

—

« oot o exceed 10 per centum of the funds made available for
o peovision of this Act (except funds made available pursuant to
e [V of chapter 2 of part 1 or for section 23 of the Arms Export
“girol Act) $7¢ may be transferred to, and consolidated with, the
4 made available for any *'t provision of this Act, (except
& made available under chapter 2 of part I of this Act) *7* and
pa1 be used for any of the purposes for which such funds may be
od. except that the total in the provision for the benefit of which
» transfer is made shall not be increased by more than 20 per
sotum of the amount of funds made available for such provision.

#)** The authorit{‘ contained in this section and in sections
&1, 506,872 and 614 shall not be used to augment appropriations
ade available pursuant to sections 636(gX1) and 637 or used other-
¢ to finance activities which normally would be financed from
gpropriations for administrative expenses.$?¢ :

178 Any funds which the President has notified Congress pur-
«ant to section 653 that he intends to provide in military assist-
¢ to any country may be transferred to, and consolidsted with,
wy other funds he has notified Congress pursuant to such section
st be intends to provide to that country for development assist-

10¢ purposes.
Secp 611.87¢ Completion of Plans and Cost Estimates.—{a) No
greement or grant which constitutes an obligation of the United
iutes Government in excess of $500,000 ¢7Y under section 1501 of
~tJe 81, United States Code,%?? shall be made for any assistance
wthorized under chapter [ of part 1, title I of chapter 2 of part I,
x chapter 4 of part [1— $7¢ .

{1) if such agreement or grant requires substantive technical
or financial planning, until engineering, financial, and other
gi:a;s necessary to carry out such assistance, and a reasonably

estimate of the coet to the United States Government of
providing such assistance, have been completed; and

1 The parenthetical gxnn was added by sac. 301 of the FA Act of 1962 Sec. 10a) of the
swernational Narcotics Control Act of 159 lic Law J01-623; 104 Stat. 3356) inseriad refer-
axr 10 gec. 23 of the Arms Export Contro} Act, but, in an enrolling errot, this text was insertad
a6 the parenthesis. Should probably resd * * * for any provition of this Act (except funde
=adt sveilable pursuant to title TV of chapter 2 of part D) or for section 23 of the Arma Export
“wtrol Act may be transferred 0 * * *" 10 also struck out “other” st the place noted and
sovided that “(b) The amendments made by subsection (8} apply with respect 1o funds made
smilable for fiscal vear 1951 or any fiscal year r.".

#1The parenthetical phrase was added by sec. 18aX1) of the FA Act of 1774,

911 8ec 301(c) of the FA Act of 1967 inserted “506"" for 510",

" The fina] sentence of subsec. (b), which had been amendasd by the FA Act of 1965, was
vpealed by sec. 10KDK2] of the Internationa! Security Assirtance Act of 1978 (Public Law $5-424;
© Sat 7850 It formerly read as follows:

“Not to exceed $3,000,000 of the funds appropriztad under section 402 of this Act for n&ﬁd
mar may be transferred to and conasclidated with sppropristions made under section £37a) of
hip Ast for the same fiscal year, subject to the further limitation that funds so trassferred shall
¥ svailable polely for sdditional administrative expenses incurred in connection with programe

s Vietaam."”,
o Subwc.c(c)u?"u addad by sac. 19aX2) of the PA Act of 1074,

R USC 26l
1 Soe 1208 of the Internationa! Security and Devegggmnt Cooperution Act of 1985 (Public
law 95-83, 90 Stat. 278}, reised this amount from $100,000.

€10 THis reference to 31 US.C 150] replaced an earlier reference to 3] USC. 200,
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Sec. 612 PFOREIGN ASSISTANCE ACT OF 1961 (P.L. 87-195) 234

(2) if such
within the recipient country, unless such legislative action
may reasonably be anticipated to be completed in time to

permit the orderly accomplishment of the purposes of such

ageement or grant. :
(b) Plans required under subsection (a) of this section for any

water or related land resource construction project or program
shall include a computation of benefits and costs made insofar as
practicable in accordance with the principles, standards, and proce-
dures established pursuant to the Water Resources Planning

Act 80 (42 U.S.C. 1962, et seq.) or acts amendatory or supplementa- »

ry thereto.

(¢) To the maximum extent practicable, all contracts for con-
struction outside the United States made in connection with any
agreement or grant subject to subsection (a) of this section shall be
made on a competitive basis.

(d) Subsection (a) of this section shall not apply to any assistance
furnished for the sole purpose of preparation of engineering, finan-
cial, and other plans.

(e) #%! In addition to any other requirements of this section, no
assistance authorized under chapter 1 of part I, title II of chapter 2
of part 1, or chapter 4 of part II ¢#2 ghall be furnished with respect
to any capital assistance project estimated to cost in excess of
$1,000,000 until the head of the agency primarily responsible for
administering part I of the Act has received and taken into consid-
eration a certification from the principal officer of such agency in
the country in which the project is located as to the capability of
the country (both financial and human resources) to effectively
maintain and utilize the project taking into account among other
things the maintenance and utilization of projects in such country
previously financed or assisted by the United States.

Sec. 612,982 Use of Foreign Currencies.—(a) Except as otherwise
provided in this Act or other Acts, foreign currencies received
either (1) as a result of the furnishing of nonmilitary assistance
under the Mutual Security Act of 1954, as amended, or any Act re-
pealed thereby and unobligated on the date prior to the effective
date of this Act, or (2) on or after the effective date of this Act, as a
result of the furnishing of nonmilitary assistance under the Mutual
Security Act of 1954, as amended, or any Act repealed thereby, or
(3) as a result of the furnishing of assistance under part I, which
are in excess of the amounts reserved under authonty of section
105(d) of the Mutual Educational and Cultural Exchange Act of
1961 or any other Act relating to educational and cultural ex-

02¢ The reference to this Act was added by sec. 1208(2) of Public Law 99-83 (99 Stat I78), and
replaced an earlier refersnce to 8 document entitled: “Principles and dards for Planning
Water and Related Land Resources, dated October 25, 1973.”. The reference to the 1973 docu-
ment was substituted in lieu of a reference of the “Memorandum of the President datsd Maey 15,
1962" by sec. 117 of the International Development Cooperstion Act of 1979 (Public Law 96-53;
93 Stat.” 365). Previously, sec. 301(c) of the FA Act of 1963 had sulbstituted the reference to the
1962 memorandum in lieu of a reference to “circular A47 of the Bureau of the Budget”.

98! Subsec. (¢) was added by sec. 301(d) of the FA Act of 1967.

402 The words “chapter 1 of part LtitleZofchnphrZofrn I, or chapter 4 of part II” were
inserted in liey of “titlea 1, II, or V1 of chapter 2 or chapter 4 of part I by sec. 1 X2XE) of the
International Development and Food Assistance Act of 1978 (Public Law 95-424; 92 Stat. $43)
?A“. ﬁ‘,‘!_Js”C3 2362 Subsection designation "{a)” in sec. 612 was added by sec. 301(dx1} of the

Act of 1963.
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Ch. 4 PROCUREMENT PROCEDURES

toward complainant to mppon(cl:l;%i fgg
roposa! (3 on CoOsis.

Eomp.Ga.p‘S;S.

3. Suodard of judicial review
Unsuccessful bidder on government

contract awarded with independent ap-

proval of source selection official and
contracting officer faced substantial bur-
den of demonstrating that neither offi-
cial's decision was premised on rational
basis. General Elec. Co. v. Kreps, D.CD.
C.1978, 456 F.Supp. 468.

§ 253¢. Encouragement of new competition

(a) “Qualification requirément” defined

In this section, "qualification requirement” means a requirement
for testing or other quality assurance demonstration that must be
completed by an offeror before award of a contract.

() Agency head; functions; prior to enforcament of quallfication require-

ment

Except as provided m subsection (c) of this section, the head of
the agency shall, before enforcing any qualification requirement—

BEST AVAILABLE COPY

(1) prepare a written justification stating the necessity for
establishing the qualification requirement and specify why the
qualification requirement must be demonstrated before con-
tract award; } _

(2) specify in writing and make available to a potential offer-
or upon request all requirements which a prospective offeror,
or its product, must satisfy in order to become qualified, such
requirements to be limited to those least restrictive to meet the
purposes necessitating the establishment of the qualification
requirement;

(3) specify an estimate of the costs of testing and evaluation
likely to be incurred by a potential offeror in order to become
qualified; ‘

(4) ensure that a potential offeror is provided, upon request,
a prompt epportunity to demonstrate at its own expense (except
as provided in subsection (d) of this section) its ability to meet
the standards specified for qualification using qualified person-
nel and facilities of the agency concerned or of another agency
obtained through interagency agreement, or under contract, or
other methods approved by the agency (including use of ap-
proved testing and evaluation services not provided under con-
tract to the agency);

(5) if testing and evaluation services are provided under
contract to the agency for the purposes of clause (4), provide to
the extent possible that such services be provided by a contrac-
tor who is not expected to benefit from an absence of addition-
al qualified sources and who shall be required in such contract
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PUBLIC CONTRACTS Ch. 4

to adhere to any restriction on technical data asserted by the
potential offeror seeking qualification; and

(6) ensure that a potential offeror seeking quahﬁcatlon is

promptly informed as to whether qualification is attained and,

_ in the event qualification is not attained, is promptly furnished
specific information why qualification was not attained.

(c) Applicabliity; walver authority; referral of offers

(1) Subsection (b) of this section does not apply with respect to a
qualification requirement established by statute prior to October 30,
1984.

(2) Except as provided in paragraph (3), if it is unreasonable to
specify the standards for qualification which a prospective offeror
or its product must satisfy, a determination to that effect shall be
submitted to the advocate for competition of the procuring activity
responsible for the purchase of the item subject to the qualification
requirement. After considering any comments of the advocate for
competition reviewing such determination, the head of the procur-
ing activity may waive the requirements of paragraphs (2) through
(5) of subsection (b) of this section for up to two years with respect
to the item subject to the qualification requirement.

(3) The waiver authority contained in paragraph (2) shall not
apply with respect to any qualified products list.

/(4) A potential offeror may not be denied the opportunity to

“submit and have considered an offer for a contract solely because

. the potential offeror has not been identified as meeting a qualifica-

‘tion requirement, if the potential offeror can demonstrate to the

" satisfaction of the contracting officer that the potential offeror or

\) its product meets the standards established for qualification or can

meet such standards before the date specified for award of the
™ contract.

(5) Nothing contained in this subsection requires the referral of
an offer to the Small Business Administration pursuant to section
637(b)(7) of Title 15 if the basis for the referral is a challenge by the
offeror to either the validity of the qualification requirement or the
offeror’s compliance with such requirement.

(6) The head of an agency need not delay a proposed procure-
ment in order to comply with subsection (b) of this section or in
order to provide a potential offeror with an opportunity to demon-
strate its ability to meet the standards specified for qualification.
352
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Ch. 4 PROCUREMENT PROCEDURES 41 §253¢

(d) Number; quaified sources or products; fewer than two actual manu-
facturers;, functions of agency heed : )
(1) If the number of qualified sources or qualified products
available to compete actively for an anticipated future requirement
is fewer than two actual manufacturers or the products of two
actual manufacturers, respectively, the head of the agency con-
cerned shall— B
(A) periodically publish notice in the Commerce Business
Daily soliciting additional sources or products to seek qualifica-
tion, unless the contracting officer determines that such publi-
cation would compromise national security; and

. (B) bear the cost: of conducting the specified testing and
evaluation (excluding the costs associated with producing the

- item or establishing the production, quality control, or other

system to be tested and evaluated) for a small business concern
or a product manufactured by a small business concern which
has met the standards specified for qualification and which
could reasonably be expected to compete for a contract for that
requirement, but such costs may be borne only if the head of
the agency determines that such additional qualified sources or
products are likely to result in cost savings from increased
competition for future requirements sufficient to offset (within
a reasonable period of time considering the duration and dollar
value of anticipated future requirements) the costs incurred by
the agency.

(2) The head of an agency shall require a prospective contractor
requesting the United States to bear testing and evaluation costs

-under paragraph (1)(B) to certify as to its status as a small business
- concern under section 632 of Title 15.

{s) Examination; need for qualification requirement
Within seven years after the establishment of a qualification

- requirement, the need for such qualification requirement shall be

examined and the standards of such requirement revalidated in
accordance with the requirements of subsection (b) of this section.
The preceding sentence does not apply in the case of a qualification
requirement for which a waiver is in effect under subsection (c)X2)
of this section.

() Enforcement determination by agency head

Except in an emergency as determined by the head of the agency,
whenever the head of the agency determines not to enforce a
qualification requirement for a solicitation, the agency may not
353
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thereafter enforce that qualification requirement unless the agency

PUBLIC CONTRACTS Ch. 4

.o

complies with the requirements of subsection (b) of this section.

(June 30, 1949, c. 288, Title 1, § 303C, formerly § 303D, as added Oct. 30,
1984, Pub.L. 98-577, Title II, § 202(a), 98 Stat. 3059, and renumbered
§ 303C, Nov. 8, 1985, Pub.L. 99-145, Title XIII, § 1304(cX4XA), 99 Stat.

742))

HISTORICAL AND STATUTORY NOTES

Revision Notes and Legisiative Reports

1984 Act. Section 4 of S. 2489 also
E‘:scriba procedures which must be fol-
'‘fowed by a Federal agency before it may
establish any prequalification require-
ment with which a prospective contrac-
tor must cou-f!y before his offer will
even be considered by the agency for a
contract award. Three basic require-
ments are prescri

/F‘u'sl.tbengcncymu.ﬂaaminethe

need for establishing the prequalifica.

tion requirement, given its adverse im-

on free open competition.
Having established that 2 peed for a pre-

' qualification requirement exists, the

agency mus! prepare a written justifica-

“tion which explains that need.

7 Second, the agency must specify the

&s(t;ndards which a prospective contrac-

, of its product, must satisfy in order
10 become qualified. 1o developing
these &uali.ﬁmtion standards, S, 2489 di-
rects the agency to limit them to those
essential to “meet the p\.g:oss necessi-
tating the establishment of the prequali.
fication requirement”. The Commitiee
made this modification to section 4 to
make clear the dexus between the stan-
dards 10 be met and the agency’s justifi-
cation for the prequalification require-
ment

ﬁ;l‘hird. the executive agency imposing

prequalification requirement must
‘promptly provide a prospective contrac-
B)r with opportunity to demonstrate
its ability to meet the standards the agen-
cy has specified for qualification....

By placing a statutory obligation on
the agency to afford a prospective con-
tractor the opportunity to® become pre-
qualified, the Committee seeks to make
clear that the testing and evaluation
function for the purpose of prequalify-
ing prospective contractors or their
products should not be consistently ac-
corded a low priority in the competition
for the necessary agency resources.
Consistent with the demands of the pri-

mary agency mission attainment, and
the importance of procurement in the
attainment of mission objectives, it is the
Committee’s intention t the agency
must make every reasonable effort to
afford the prosmﬁve contractor a fair
and impartial chance to demonstrate its
ability, or, that of its product, to fulfill
the agency’s prequalification stan-

In addition to prescribing procedures
relating to the establishment of new pre-
?uaJi.ﬁcau'on requirements or the en-
orcement of existing ones, section 4 of
S. 2489 also requires and executive agen-
<y roﬁsponsible for the pedrocurb ement of
supplies or services covered by a prequa-
lification requirement to take affirma.
tive steps 10 encourage new competitors,
and particularly small business competi-
tors, to seek prequalification. If the
number of curtently prequalified
sources is below the specified threshold,
the agency is required to take two types
of actions to encourage new sources to
seek prequalification.

First, the agency is required to periodi- °
cally place potices in the Commerce \
Business Daily soliciting additional con-
tractors to seek prequalification for /
themselves or their products. Through
these notices, new competitors will
know that a sheltered market with few
competitors exists and may be ripe for
their competition.

Second, the agency is required to bear
the cost of conducting the testing and
evaluation necessary to demonstrate that
a prospective contractor, or its product, -
meets the prequalification standards
specified by the agency, oaly if the pro-
spective contractor ?Sn a small busi.
ness concern which ;_nn ﬁx;usoubly be
expected 10 compete for future procure
ments; (b) attains preqmliﬁalzion by
fulfilling the agency’s ified stan-
dards to Lbé sat)isfactglon of the cognizant

enCY; AN is able to attain prequa-
:i%ca?;n while the number of prequali-
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~cating prior unsatisfaclory performance by the prospective
contractor;

(c) Staie whether the contracting office will participate in
the sixvey;

(d) Specify the daze by which the report is required. This
date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days
g0 conduct the survey; and

{¢) When approrviate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.

{a) When the contracting office and the surveying activi-
ty are in different agencies, the procedures of this section
9.106 and Subpart 42.1 shall be followed along with the
regulations of the agency in which the surveying activity is
Jocated, except that reasonable special requests by the con-
tracting office shall be accommodated.

(b) For contracts or contract modifications expected to
exceed $100,000, the surveying activity shall furnish with
its report a list of all persons, classes of persons, and to the
maximum extent practicable, the names of all individuals
within the class, who have been provided access to the pro-
prietary or source selection information (see 3.104-5(d)) at
ot by the surveying activity.

9.106-4 Reports.
(a) The surveying activity shall complete the applicable

parts of SF 1403, Preaward Survey of Prospective -

Contractor (General); SF 1404, Preaward Survey of
Prospective Contractor—Technical; SF 1405, Preaward
Survey of Prospective Contractor—Production; SF 1406,
Preaward Survey of Prospective Contractor—Quality
Assurance; SF 1407, Preaward Survey of Prospective
Contractor—Financial Capability; and SF 1408, Preaward
Survey of Prospective Contractor—Accounting System;
and provide a narrative discussion sufficient (o support both
the evaluation ratings and the recommendations.

(b) When the contractor surveyed is a small business that
has received preferential treatment on an ongoing contract
under Section 8(a) of the Small Business Act (15 U.S.C.
637) or has received a Certificate of Competency during the

last 12 months, the surveying activity shall consult the .

appropriate Small Business Administration field office
before making an affirmative recommendation regarding
the contractor’s responsibility or nonresponsibility.

{c) When a preaward survey discloses previous unsatis-
factory performance, the surveying activity shall specify the
extent to which the prospective contractor plans, or has
taken, corrective action. Lack of evidence that past failure
to meet contraciual requirements was the prospective con-
tractor’s fault does not necessarily indicate satisfactory per-
formance. The narrative shall report any persisient patiern
of need for costly and burdensome Government assistance
{e.g., engineering, inspection, or testing) provided in the
Government's interest but not coniractually required.

(d) When the surveying activity possesses information
that supports a recommendation of complete award without

9-4

an on-site survey and no special areas for investigation have
been requested, the surveying activity may provide a short-
form preaward survey report. The short-form report shall
consist solely of the Preaward Survey of Prospective
Contractor (General), SF 1403. Sections III and IV of this
form shall be completed and block 21 shall be checked ©
show that the report is a short-form preaward report.

9.107 Surveys of blind and other severely handicapped
workshops.
(a) The Commitiee for Purchase from the Blind and

" Other Severely Handicapped (Committee), as authorized by

41 U.S.C. 46-48¢, determines what supplies and services
Federal agencies are required o purchase from warkshops
for the blind and other severely handicapped (see Subpart
8.7). The Commitiee is required 1o find &8 workshop capable
of producing the supplies or providing the services before
the workshop can be designated as a mandatory source
under the Committee's program. The Commitlee may

mqumawnmungoﬂ'ummstmmngﬂwm

bilities of a workshop.

(b) The contracting office, upon request from the
Committee, shall request a capability survey from the activ-
ity responsible for performing preaward surveys, or notify
the Committee that the workshop is capable, with support-
ing rationale, and that the survey is waived. The capability
survey will focus on the technical and production capabili-
ties and applicable preaward survey elements to furnish spe-
cific supplies or services being considered for addition to
the Procurement List )

(c) The contracting office shall use the Standard Form
1403 to request a capability survey of blind and other
severely handicapped organizations.

(d) The contracting office shall furnish a copy of the
completed survey, or notice that the workshop is capable

and the survey is waived, to the Executive Director,

Commitiee for Purchase from the Blind and Other Severely
Handicapped.

SUBPART 92—QUALIFICATIONS
REQUIREMENTS

9.200 Scope of subpart.

This subpart implements 10 U.S.C. 2319 and 41 US.C.
253c and prescribes policies and procedures regarding
qualification requirements and the acquisitions that are sub-
Jject 1o such requirements.

9.201 Definitions.

“Procuring activity,” as used in this part or subpart,
means a component of an executive agency having a signifi-
cant acquisition function and designated as such by the head
of the agency. Unless agency ngulanons specify otherwise,
the term “procuring activity™ shall be synonymous with
“contracting activity™ as defined in Subpart 2.1.

“Qualification requirement™ means a Government
requirement for testing or other quality assurance demon-
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stration that must be completed before award of a contract.

“Qualified bidders list (QBL)” means a list of bidders
who have had their products examined and tested and who
have satisfied all applicable qualification requirements for
that product or have olherwise satisfied all applicable quali-
fication requirements.

“Qualified manufacturers list (QML)" means a list of .

manufacturers who have had their products examined and
tested and who have satisfied all applicable qualification
requirements for thal product.

“Qualified products list (QPL)" means s Tist of products
which have been examined, tested, and have satisfied all
applicabk qualification requirements.

$.202 Policy.
(aX(1) The bead of the agency or designee shall, before
establishing a qualification requirement, prepare a written

(i) Stating the necessity for establishing the qualifi-
cation mqmrcmmr and specifying why the qualifica-
tion requirement must be demonstrated before con-
tract award;

(ii) Estimating the likely costs for testing and eval-
vation which will be incurred by the potential offeror
to become qualified; and

(iii) Specifying all requirements that a potential
offeror (or its product) must satisfy in order to
become qualified. Only those requirements which are
the least restrictive 10 meet the purposes necmmnng
the establishment of the qualification rcqm.rcmems
shall be specified.

(2) Upon request to the contracting activity, potential
offerors shall be provided—

(i) All requirements that they or their products
must satisfy to become qualified; and

(ii) At their expense (but see 9.204(a)(2) with
regard to small businesses), a prompt oppor-
tunity to demonstrate their abilities 10 meet the
standards specified for qualification using qualified
personne! and facilities of the agency concerned, or
of another agency obtained through inter-
agency agreements or under contract, or other meth-
ods approved by the agency (including use of
approved (esting and evaluation services not provided
under contract to the agency).

(3) If the services in (a)(2)(ii) above are pronded by
contract, the contractors selecied 10 provide testing and
evaluation services shall bo—

(D) Those that are not expecled to benefit from an
absence of additional qualified sources;and  ~

(ii) Required by their contracts 1o adhere to any
restriction on (echnical data asserted by the potential
offeror seeking qualification.

(4) A potential offeror seeking qualification shall be -

promplly informed as to whether qualification is attained
and, in the event it is not, prompuly furnished specific
reasons why qualification was not attained.

(b) When justified under the circumstances, the agency
activity responsible for establishing a qualification require-
ment shall submit 1o the competition advocate for the
procuring activity responsible for purchasing the item sob-
Ject 10 the qualification requirement, a delermination that it
is unreasonable to specify the standards for qualification
which a prospective offeror (or its product) must satisfy.
Afier considering any comments of the competition advo-
caie revicwing the determination, the head of the i
sctivity may waive the requirements of 9.202(a)(1)ii)
through (4) above for up to 2 years with respect to the item
sudbject 1o the qualification requirement A copy of the
waiver shall be furnished 10 the head of the agency or other

official responsible for actions under 9.202(a)(1). The waiv-

&1 authority provided in this paragraph does not apply with
respectloquhfcauonmqummtscomamedleﬂ..
QML, or QBL.
(c)lfapotcnua]oﬂ‘crorcandcmonmmuﬂwms&c-
tion of the contracting officer that the potential offeror (or
its product) meets the standards established for qualification
or can meet them before the date specified for award of the
contract, a poiential offeror may not be denied the opportu-

- ity 10 submit and have considered an offer for a contract

solely because the poiential offerar—

(1) Is not on 8 QPL, QML, or QBL maintained by the
Department of Defense (DOD) or the National
Aecronautics and Space Administration (NASA); or

(2) Has not been identified as meeting & qualification
requirement established afier October 19, 1984, by DOD
or NASA; or

(3) Has not been identified as meeting 1 qualification’

requirement established by a civilian agency (not includ-
ing NASA).
(d) The procedures in Subpart 19.6 for refesring matters

to the Small Business Administration are not mandatory on'

the contracting officer when the basis for & referral would
involve a challenge by the offeror 1o either the validity of
the qualification requirement or the offeror’s compliance
with such requirement,

(e) The contracting officer need not delay a proposed
award in order to provide a poiential offerar with an oppar-
tunity 1o demonstrate its ability 10 meet the standards speci-
fied for qualification. In addition, when approved by the
bead of an agency or designee, a procurement need not be
delayed in order 10 comply with 9.202(a).

(f) Within 7 years following enforcement of a QPL,
QML, or QBL by DOD or NASA, or within 7 years after
any qualification requirement was originally established by
e civilian agency other than NASA, the qualification
requirement shall be examined and revalidated in accor-
dance with the requirements of 9.202(a). For DOD and
NASA, qualification requirements other than QPL’s, QML's
and QBL’s shall be examined and revalidated within 7 years
afler establishment of the requirement under 9.202(a). Any
periods for which a waiver under 9.202(b) is in effect shall
be excluded in computing the 7 years within which review
and revalidation must occur.

(FAC90-9) 9-5
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$.203 QPL’s, QML's, and QBL’L )
(2) Qualification and listing in a QPL, QML, oc QBL is
the process by which products are oblained from manufac-

turers or distributors, examined and tested for compliance

with specification requirements, Qr manufacturers or poten-
tial offerors, are provided an opportunity to demonstrate
their abilities to meet the standards specified for qualifice-
tion. The names of successful products, manufacturers, or
poiential offerors arr ‘ncluded on lists evidencing their sta-
“tus. Generally, qualitication is performed in advance and
independently of any specific acquisition action. After
qualification, the products, manufacturers, or potential
offerors are included in a Federal or Military QPL, QML,
or QBL. (See 9.202(a)(2) with regard 0 any product, man-
ufacturer, or potential offeror not yet included on an appli-
cable list)

(b) Specifications requiring a qualified product are
included in the following publications:

(1) GSA Index of Federal Specifications, Standards
and Commercial Item Descriptions, FPMR 101-29.1.

(2) Department of Defense Index of Specifications
and Standards, }
{c) Instructions conceming qualification procedures are

included in the following publications:

(1) Federal Standardization Handbook, FPMR lDl-
29, Chapter IV.

(2) Defense Standardization Manual 4120.3-M,
Chapter IV, as amended by Military Standards 961 lnd
962.

(d) The publications listed in paragraphs (b) and
(c) above are sold o the public by the Superiniendent of
Documents, U.S. Government Printing Office, Washington,
DC 20402. Civil agencies may obtain the publications from

the General Services Administration, Specifications -

Section (WFSIS), Washington, DC 20407. Defense agen-
cies may obtain the publications from the Naval
Publications and Forms Center, 5801 Tabor Avenue,
Philadelphia, PA 19120.

9.204 Responslbilities for establishment of a
qualification requirement,
The responsibilities of agency activities that establish
qualification requirements include the following:

(a) Arranging publicity for the qualification require- .

ments. If active competition on anticipated future qualifica-
tion requirements is likely to be fewer than two manufac-

turers or the products of two manufacturers, the activity

responsible for establishment of the qualification require-
ments shall—

(1) Periodically publish notice in the Commerce
Business Daily soliciting additional sources or products
to seek qualification unless the contracting officer deter-
mines that such publication would compromise the
national security.

(2) Bear the cost of conducting the specified testing
and evaluation (excluding the costs associated with pro-
ducing the item or establishing the production, quality

9-6 (FAC90-9)

control, or other system to be tested and evaluated) for a
small business concern or @ product manufactured by a
small business concern which has met the standards
specified for qualification and which could reasonably
be expected to compete for a contract for that requi

manHowevu.smhcostsmaybcbcxneaﬂyifuh'

determined in sccordance with agency procedures that
such additional qualified sources or products are likely
to result in cost savings from increased competition for
future requirements sufficient to amortize the costs
incurred by the agency within a reasonable period of
time, considering the duration and dollar value of antici-
pated future requircments, A prospective contractor
requesting the United States 1o bear testing and evalua-
tion costs must certify as to its status as a small business
concarn under Section 3 of the Small Business Act in
order to receive further consideration,

(b) Qualifying products that meet specification require-
ments,

(c) Listing manufacturers and suppliers whose products
are qualified in accordance with agency procedures.

(d) Fumishing QPL’s, QML’s, or QBL’s or the qualifica-
tion requirements themselves to prospective offerors and
the public upon request (see 9.202(a)(2Xi) above). )

(¢) Clarifying, as necessary, qualification requirements,

(I} In appropriate cases, when requested by the contract-
ing officer, providing concurrence in a decision not to
enforce a qualification requirement for 2 solicitation,

(g) Withdrawing or omitting qualification of a listed
product, manufacturer or offeror, as

(h) Advising persons furnished any llst of products,
manufacturers or offerors meeting a qualification require-
ment and suppliers whose products are on any such list
that—

(1) The list does not constitute endorsement of the
product, manufacturer, or other source by the
Government;

(2) The products or sources listed have been qualified
under the latest applicable specification;

(3) The list may be amended without notice;

(4) The listing of a product or source do¢s nol release
the supplier from compliance with the specification; and

(5) Use of the list for advertising or publicity is per-
mitted However, it must not be staied or implied that a
particular product or source is the only product or
source of that type qualified, or that the Government in
any way recommends or endorses the products or the
sources listed.

(i) Reexamining a qualified product or manufacturer
when—

(1) The manufacturer has modified its product, or
changed the material or the processing sufficiently 0
that the validity of previous qualificstion is question-
able;

(2) The requirements in the specification have been
amended or revised sufficiently to affect the character of
the product; or
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(3) It is otherwise necessary 10 determine that the
quality of the product is maintained in conformance
with Lhe specification.

9205 Opportunity for qualification before award.

(a) If an ag« :y determines that a qualification require-
ment is necessary, the agency aclivity responsible for
establishing the requirement shall urge manufactarers and

other potential sources o demonstrate their ability to .

meet the standards specified for qualification and, when
possible, give suflicienl time o arrange for qualification
before award, The responsible agency activity shall,
before establishing any qualification requirement, furnish
notice 10 the U.S. Depariment of Commerce, Office of
FicIdOpa'mom P.O. Box 5999, Chicago, Illinois 60680,
for synopsis in the Commerce Business Daily. The nouee
shall include—

(1) Intent to establish a qualification requirement;

(2) The specification number and name of the product;

(3) The name and address of the activity to which a
request for the information and opportunity described
in 9.202(2)(2) should be submitted;

(4) The anticipated date that the agency will begin
awarding contracts subject 1o the qualification require-
meat;

(5) A precautionary notice that when a product is
submitted for qualification testing, the applicant must
furnish any specific information that may be requested
of the manufacturer before testing will begin; and

(6) The approximale time period following sub-

mission of a product for qualification testing within
which the applicant will be notified whether the product
passed or failed the qualification testing (see 9.202(a)(4)).

() The activity responsible for establishing a qualifi-
caton requirement shall keep any list maintained of those
already qualified open for inclusion of additional prod-
ucts, manufacturers, or other potential sources, including
eligible products from designated countries under the
terms of the International Agreement on Govemment
Procurement (sec Subpert 25.4).

9.206 Acquisitlons subject to qualification
requirements.

9.206-1 General

(a) Agencies may not enforce any QPL, QML, or QBL
without first complying with the requirements of
9.202(a). However, qualification requirements them-
selves, whether or not previously embodied in a in 8 QPL,
QML, or QBL, may be enforced without regard to
9.202(a) if they are in either of the following calegories:

(1) Any qualification requirement established by
statute prior 10 October 30, 1984, for civilian agencies
(oot including NASA); or

(2) Any qualification requirement established by . .
statute or administrative action prior to October 19, -

1984, for DOD or NASA. Qualification requirements
established afier the above dates must comply with
9.202(s) to be eaforceable.

) Except wbwtbcagcncybcadadmpecdeu
mincs that an emergency exists, whenever an agency
elects, whether before or after award, not o enforce a
qualification requirement which it established, the
requirement may not thereafier bé eaforced unless the
agency complies with 9.202(a).

(c) If a qualification requircment applics, the contract-
ing officer need consider only those offers identified as
meeting the requirement or included on the applicable
QPL, QML, or QBL, unless an offeror can satisfactorily
demonstrate 1o the contracting officer that it or its product
or its subcontractor or its product can meet the standards
established for qualification before the date specified for
award.

(@) If a product subject 1o & qualification requirement
is 10 be acquired as a component of an end item, the con-
tracting officer must ensure that all such components and
their qualification requirements are properly identified in
the solicitation since the product or source must meet the
standards specified for qualification before award.

(¢) In acquisitions subject to qualification require-
ments, the contracting officer shall take the following

(1) Use presolicitation notices in appropriate cases
to advise potentia! suppliers before issuing solicita-
tions involving qualification requirements. The
notices shall identify the specification containing the
qualification requirement and establish an allowable
time period, consistent with delivery requirements, for
prospective offerors to demonstrate their abilities to
meet the standards specified for qualification. The
notice shall be publicized in accordance with 5204,
Whether or not s presolicitation notice is used, the

general synopsizing requirements of Subpart 5.2

apply.

(2) Distribute solicitations to prospective contrac-’

tors whether or not they have been identified as
meeting applicable qualification requirements.

(3) When appropriate, request in accordance with
agency procedures that a qualification requirement not
be enforced in a particular acquisition and, if granted,
80 specify in the solicitation (see 9.206-1(b)).

(4) Forward requests from potential suppliers for
information on a qualification requirement to the agen-
cy activity responsible for establishing the require-
ment. .

(5) Allow the maximpm time, consistent with deliv-
ery requirements, between issuing the solicitation and
the contract award. As a minimum, contracting officers

. (FAC904) 9-7
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9206-2

FEDERAL ACQUISITION REGULATION (FAR)

shall comply with the time frames specified in $.203

when applicable.
9.206-2 Contract clause.

The contracti- 7 officer shall insert the clause at
$2.205-1, Qualification Regquirements, in solicitations snd
contracts when the acquisition is subject 0 & qualification
requirement.

9.206-3 Competition.

(a) Presolicitation. If & qualification requirement
applies to an acquisition, the contracting officer shall

review the applicable QPL, QML, or QBL or other identi-

fication of those sources which have met the requirement
before issuing a solicitation to ascertain whether the num-
ber of sources is sdequalte for competition.

(See 9.204(a) for duties of the agency activity respon-
sible for establishment of the qualification requirement.)
If the number of sources is inadequate, the contracting
officer shall request the agency activity which established
the requirement to—

(1) Indicaie the anticipated date on which any
sources presently undergoing evaluation will have
demonstrated their abilities 1o meet the qualification

requirement 0 that the solicitation could be resched-

uled 10 allow as many additional sources as possible o
qualify; or :
(2) Indicate whether 8 means other than the qualifi-

cation requirement is feasible for testing or demon-

strating quality assurance,

(b) Postsolicitation. The contracting officer shall sub-
mit 10 the agency activity which established the qualifi-
cation requirement the names and addresses of concerns
which requested copies of the solicitation but are pot
included on the applicable QPL, QML, or QBL or ideati-
fied as meeting the qualification requirement. The activi-
ty will then assist interested concerns in meeting the

standards specified for qualification (sce 9.202(aX2) and

(4)).

9.207 Changes In status regarding qualification
requirements,

(a) The contracting officer shall promptly report o the *

agency activity which established the qualification
requirement any conditions which may merit removal or
omission from a QPL, QML, or QBL or afTect whether a
source should continue 1o be otherwise identified as meet-
ing the requirement. These conditions exist when—

(1) Products or services are submitted for inspection
or acceptance that do not meel the qualification
requirement;

(2) Products or services were previously rejected
and the defects were not corrected when submitied for
inspection or acceptance;

(3) A supplier fails 1o request reevaluation follow-

ing change of location or ownership of the plant where
the product which met the qualification requirement
wss manufactored (see the clause at §2.209-1,
Qualification Requirements);

(4) A manufacturer of & product which met the
qualification requirement has discontinued manufac-
ture of the product; .

(5) A source requests removal from a QPL, QML,
or QBL;

(6).A condition of meeting the qualification require-
ment was violated; e.g., advertising or publicity con-
trary o 9.204(hX5);

(7) A revised specification imposes 2 new qualifica-
tion requirement;

(8) Manufacturing or design changes have beea
incorporated in the qualification requirement;

(9) The source is on the list of Parties Excluded
from Procurement Programs (see Subpart 9.4); or

(10} Performance of a contract subject o & qualifi-

cation requirement is otherwise unsatisfactory,

(b) Afler considering any of the above or other condi-
tions reasonably related 1o whether a product or source
continues to meet the standards specified for qualifica-
tion, an agency may take appropriate action without
advance notification.

The agency shall, however, promptly notify the affect-
ed parties if a product or sowvce is removed from 8 QPL,
QML, or QBL, or will no longer be identified as meeting
the standards specified for qualification. This notice shall
contain specific information why the product or source no
Jonger meets the qualification requirement.

SUBPART 93—FIRST ARTICLE TESTING
AND APPROVAL

9.301 Delinitions.

“Approval,” as used in this subpart, means the con-
tracting officer"s written notificalion to the contracior
accepling the test results of the first article.

“First article,” as used in this subpart, means prepro-
duction models, initial production samples, test samples,
first Jots, pilot Jots, and pilot models, ’

“First article testing™ means lesting and evaluating the
first article for conformance with specified contract
requirements before or in the initial stage of production.

9.302 General. ] ,

First article testing and approval (hereafier referred 10
as testing and approval) ensures that the contractor can
furnish a product that conforms 10 all contract require-
ments for acceptance. Before requiring testing snd
approval, the contracting officer shall consider the—

(a) Impact on cost or time of delivery;

(b) Risk to the Government of foregoing such test; and

9-8 REST AVAILABLE COPY
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Tbe Ofﬁoe of Management lnd
“‘Budget yesterday announced a pew

pilot project designed to ease some
- of Washington’s chronic procuxe-
. ment problems, such as cost overs.

’ runsandlackdoompetlbononlarge{

‘contracts.

The goverriment spends about o

5105 billion each year on “contract-"~

_ing out,” buymgser\ncesthat range -
) from grass-cutting and painting to

highly complex scxentlﬁc research
" and analysis.
© The announcement by OMB DI-

rector Leon E. Panetta said the pllot .
project would encourage federal
" agencies government-wide to re-':
" fashion some of their existing.ser- -
vice contracts to reflect perfor-

mance-based standards. They would
‘include price, level of competition,
number of contract audits and length
of the procurement cycle.

*This pilot project will-help to
streamline the procurement process
and create a better work environment -

,J

lély frequentl

-contractzng we..
don’t do a good”. |
enough job of = |
defining what we;, ]
want out of the =

"‘t

.- Steveu Kelman, OMB's Ofﬁce tf
" .. Federal] Procurement Pohcy

4~:_i>:4.;—_ - . E

t” said some procuremeént offi- '
uals developed statements of work,”

then used them repeatedly without -~ :

between the government and service H takmg into account technological

contractors,” Panettasaid. - . .-
= For the experiment, agencies’ -
".would convert contracts that offer -
_ways to measure before-and-after re-,’
-sults, and move from cost-reimburse-
" ment contracts to fixed-priced con-
tracts. Agencies also would break up
large “umbrella,” or mulhpurpose
contracts that typmlly include a vari-
ety of routine semces such as

government would agree with the ob-
servation that very frequent]y in gov-
ernment and in service contracting, ~
we_don’t do 2 good enough job of de--
fining what we want out of the con-.
tractors, what performance we want,”

said Steven Kelman,
tnt_Qi_OME],?» ihc.sfﬁcuiﬁelﬁ?ﬂ.mr
t_Pol RO

by Panetta found that the “staterneats
of w which describe the tasks or

imprecise that vesidors are unable to ",
determine agency reqmrements_L_r
ﬁ%%aygﬁ,@mm
number ers, limiting competi-
tion, and_make it difficult to a

tractor’s performance .

s "wnteagoodstatementdwlm

Earlier this year, a survey ordered -

services to be purchased are often s0 |

“ ¢hanges or lessars learned from man-
" agement experiences. -
" The pilot project, he said, wxll
" Stighten up the system in the sense of
making it more clear, up front, what
the performance criteria is and what
~we want from contractors.”
" By using performance-based stan-
dards Kelman said, the government
should be able to move to fixed-price
" contracts, perform fewer audits and

" gave around 20 percent 'on contract

costs. An “unusua]]y dramatic” exam- -
ple— savings of 43 percent— was

achieved at the Treasury Department .

-* when it took a cost-based contract for
tmmmgand oovertedrttoﬁxedpnoe

Kelman said that the govemment

"X wide pilot project builds on work done -
by the Energy Department’s Contract -
Reform Team, led by Deputy Energy

SecretaryWilhamH.Whnewmch..

seeks to improve contract manage-
ment and administration. At White's
-direction, the department is seeking
-0 break habits that favored large -
.contractors, giving them regeated
oontmdextenssons. PR r‘;-_*

. .. Xelman, noting that “it’s hard'to tlon by breaking large contracts mto 'ﬂd work. That's what th:s_will dof_:f;,

X St = T

" forined by private ﬁrmsotberthan

the prime management contractor.
Kelman sajd that the pilot program,
in encouraging agenaes to break up
“Jarge umbrella service contracts,
, should make the problem of too-little
““competition “somewhat better.” = -
Some agencies write into contracts
the phrase “knowledge ‘of the agen-
Cy’s requirements” as a proxy “for not
using past performance and for not
" specifying what performance they ex-
pect from the contractor,” he said.
Kelman wants agencies to put less
weight on the traditional phrase and
do a better job of defining the scope of
work to be performed. But, he cau-
" tioned, such a shift should not be

negg]ﬂasa"panacea thatwﬂlauw.

Profewmal Sennces Council, a non- -
proﬁt trade ‘group, called the OMB
initiative “very positive™ and said con-

" tractors have begun “constructive and
-candid discussions® with Kelman on

7 how to design the pilots. -

Conckhn said the OMB project

‘complements procurement legislation
“pending in the Senate and House.

ﬂ‘hestuﬁintbe(‘:ongresisstmtegic
and thjs is very important tactical
-gtuff,” Concklin said. “What it's all

< about is writing much more precise

utually understood statements

AJOD F1GYTVAY 1879




Appendix S
Performance-Based Contracting Background

By way of brief background, on April 9, 1991, the Office of Federal Procurement
Policy issued a policy letter establishing USG policy favoring the use of PBC. On May
14, 1991, USAID issued a CIB (91-18) enclosing the policy letter and directing USAID
Contracting Officers to use their best efforts to ensure that scopes of work for USAID
procurements are performance-based and that formal quality assurance standards are
included in the contract. On July 30, 1992, FAR revisions were proposed to amplify and
make mandatory PBC for services acquisitions (unless a justification for not using PBC
were done). : '

While those FAR revisions have not yet been made final, parts of the new
proposed FAR Subpart, 37.2, on PBC merit quotation here for their statements
concerning what PBC is about. Proposed FAR 37.201 provides:

Performance-based contracting methods provide the means to ensure that
required performance quality levels are achieved and that payment is made only
for services which meet contract standards. They --

(a) Describe the requirements in terms of results required rather
than the method of performance of the work .. ;

(b) Use formal measurable (i.e., in terms of quality, timeliness, quantity,
etc.) performance standards and quality assurance surveillance plans . . .;
(c) Specify procedures for reductions to the contract price when services
are not performed, or do not meet contract requirements . . .;

(d) Include performance incentives based on quality . . .; and

(e) Use acquisition strategies that provide for awards of contracts which
are most advantageous to the Government and best promote performance-
based contracting . . . .

Proposed FAR 37.202-1 provides:

Statements of work shall define the requirements in clear, concise language
identifying specific tasks to be accomplished. . .. When preparing statements of
work, agencies shall, to the maximum extent practical . . . --

(a) Describe the work in terms of "what" is to be the required output
rather than either "how" the work is to be accomplished or the number of hours

to be provided;

(b) Enable assessment of work performance against measurable
performance standards . . .;

(c) Rely on the use of measurable performance standards and financial
incentives in a competitive environment to encourage competitors to develop and
institute innovative and cost effective methods of performing the work;

(>



(d) Consider issuing draft statements of work to assist in refining
statements of work . . . and achieve the objectives of acquisition streamlining . . .;
and

(e) Avoid combining requirements into a single acquisition which is tog

broad for the agency or a prospective contractor to effectively manage.

(emphasis added) Under proposed FAR 37.202-3, agencies’ prescriptions of levels of
effort (and personnel qualifications) "should be avoided whenever possible . . . ."
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